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FOREWORD 


“We must never forget that it is a Constitution we 
are expounding.”’ These words of Chief Justice Marshall 
may well be paraphrased by American citizens to-day : 
“We must never forget that it is a Constitution we are 
studying.” We desire to comprehend the principles of 
this great fundamental law; we wish to understand the 
sources of its marvelous. vitality; we seek knowledge of 
the means by which it has been adapted to the changing 
needs of a century of remarkable progress. 

In the early history of the United States, with the 
states still claiming sovereignty and dominance over the 
nation, Congress, the President, and the Supreme Court 
were trying to give meaning to the Constitution, to make 
it a vital instrument, the creator of a really national 
government. In the last half century the United States 
has become a great, well-organized nation. The Con- 
stitution and our federal system are no longer threatened 
by localism and state sovereignty but by indifference, 
by ignorance of the fact that the Constitution is not an 
eighteenth century document, by prejudices against cer- 
tain laws or policies of our governments under the Consti- 
tution, and even by opposition to any restraint im- 
posed by law and order. To understand the present 
American Constitution and to comprehend its place in 
the American system of government and in our social 
system is, therefore, a primary duty of an educated, pa- 
triotic American. We must never forget that it is a 
living Constitution we are studying. 

The old study of the Constitution was a study of words 
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and clauses. Each clause was taken by itself, possibly 
memorized, and followed by comment on laws that had 
been passed under it. The new study of the Constitution 


must include words and clauses, but it must try to dis-. 


cover their meaning and importance. Memorizing may 
be limited to a few clauses of special significance. To 
study every clause separately is to study none effectively. 
We can, however, combine clauses of a similar character, 
select those groups which most need attention, and con- 
centrate on those. Younger students must devote atten- 
tion largely to phrases and facts; advanced students may 
delve deeply into principles; but the high school student 
and the average citizen must be content chiefly with a 
study of selected topics. 

The Constitution is not understood if only parts are 
examined with detailed care; it must be comprehended as 
a whole. Its character becomes clearer as we see the 
relation of parts to the whole. Its unity and its principles 
are explained moreover by the circumstances under which 
it was adopted, by its course of development, and by its 
adaptation to changing conditions over a century and a 
third. Not all of the topics that are considered need be 
studied in the same way. We may want to know most 
about the preceding history of some provisions ; of others, 
the history since 1787. We may wish to compare a section 
with similar provisions of state or foreign constitutions. 
In many cases we shall need especially the laws of Congress 
applying the provision, or the decisions of the Supreme 
Court interpreting it. 

The author has tried to give the historical antecedents 
of the Constitution; but, in a small book, it is of course 
impossible to follow in detail the development of the 
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Constitution throughout the period since its adoption. 
Following the historical account are chapters devoted to 
the grand subdivisions of the Constitution. In each 
section of the text the provisions of the written Constitu- 
tion are listed before any attempt is made at explanation. 
The explanations vary according to the need, representing 
each of the types mentioned above, and sometimes com- 
bining three or four of them in a single section of the text. 
If too little stress seems to be placed upon the letter 
of the Constitution, it must be remembered that the 
American Constitution to-day is, after all, a vital or- 
ganization rather than a historical document; and it 
is the spirit rather than the letter that giveth life. The 
Constitution of the United States has been likened to a 
framework or skeleton giving permanence to a federal 
system of government; it is rather the heart of a living 
political organism. 


One can not understand our Constitution without 
knowing something of our history and of our govern- 
ment, as they affect the United States and the American 
citizen. Even if one is a careful student of American 
history and civics, he can not appreciate the Constitution 
unless he studies it as a part of that history and of that 
civic organization. The more one studies the United 
States and its Constitution, the more one realizes how 
marvelous is this Constitution, created a century and a 
third ago, under radically different conditions, for a body 
of people wholly unlike the present American people in 
- numbers, in the area that they occupied, in the life they 
lived, and in the public ideas that they represented. If 
the book is studied by citizens who have not already taken 
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courses in American history and civics, these students 
should, if possible, consult texts in both of those subjects. 
If it is used in schools, every student should become well 
acquainted, probably by memorizing, with certain im- 
portant clauses, the exact language of which is important 
to an understanding of the Constitution itself. These 
clauses especially worth memorizing must include, at the 
least, the Preamble, the elastic clause, and the first sen- 
tence of the Fourteenth Amendment. Whenever possible, 
they should include also the first clause of Article I, 
section 1; clause 3 of section 8 of Article 1; the first part 
of Article II, section 1; the first part of clauses 1 and 2 of 
Article II, section 2; the opening phrases of Article III, 
section 2, clause 1; the first part of Article VI, clause 2; 
the last part of Amendment V; Amendment X; and all 
of the first section of Amendment XIV. 

The questions at the end of topics within the chapters 
are not intended to cover the text of the Constitution or 
the context of the book, but to challenge the general 
knowledge of the reader or to stimulate further search in 
books on American history and civics. In the Appendix 
an annotated copy of the Constitution is given. With 
any clause for which historical acts or important court 
decisions have been given, it should be possible to make a 
rather satisfactory study of the developed Constitution, so 
far as it is affected by the interpretation and expansion of 
that clause. It may be possible, also, to make a care- 
ful study of one or even of several cases given in the lists 
of the Appendix. No references are given in the body 
of the text chiefly because few books give specific 


references which would be of real value to the reader or 
student. 
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If time is especially limited, or the class wishes to 
concentrate on the body of the Constitution, give especial 
attention to Chapters IV to VIII inclusive. If this is 
done, Chapters I, II, and III should be read. In this short 
course, it is desirable that the study of the body of the 
Constitution and of the text covering that subject should 
be supplemented by the reading of Chapters IX 
and X. 


Some other volumes besides general books on American 
history and civics should be consulted. Among these are 
The Journal of the Constitutional Convention, better known 
as Madison’s Debates; Hamilton, Madison, and Jay, The 
Federalist ; De Tocqueville’s Democracy in America, On the 
history of the Confederation and the Convention, Fiske’s 
Critical Period of American History is interesting, and Far- 
rand’s Framers of the Constitution represents especial re- 
search. ‘To follow the history of any provision in the Con- 
vention consult Meigs’s Growth of the Constitution. Some 
chapters of Bryce’s American Commonwealth are particu- 
larly worth study. Attention might be given to a book 
on constitutional history, such as McLaughlin’s Constitu- 
tional History of the United States (in preparation). On 
the Constitution itself, one might consult Beck’s The 
Constitution of the United States (1923), lectures on the 
general character and spirit of the Constitution and on the 
Supreme Court; Norton’s The Constitution of the United 
States, Its Sources and Its Application (1922), legal com- 
ments on each of the clauses; Stimson’s The American 
Constitution as It Protects Private Rights (1923), especially 
devoted to legal rights under the Constitution ; MacDon- 
ald’s A New Constitution for a New America (1921), changes 
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proposed to meet new needs; Andrews’s Manual of the 
Constitution of the United States (1900), an old-fashioned 
but excellent text. 

On the government under the Constitution a reader or 
student should consult one of the many excellent college 
texts or books on American government. A volume or set 
on American constitutional law is desirable also for 
reference, possibly Burdick’s The Law of the American 
Constitution (1922) or McClain’s Constitutional Law im 
the United States; Evans’s Leading Cases on American 
Constitutional Law (1915) or [Munro] Leading Cases on the 
Constitution (1921). On Congress one might consult the 
chapters devoted to Congress in one or more of the college 
texts; on the presidency, Taft’s Our Chief Magistrate and 
His Powers (1916); on the courts, Willoughby’s The 
Supreme Court and the Constitution (1890), and possibly the 
three volumes of Warren’s The Supreme Court in American 
History (1922); on the Constitution and the new federal- 
ism, Thompson’s Federal Centralization (1923). If this 
book is studied in class, the members should have access 
to numerous copies of the state constitution, with which 
the Constitution of the United States should be compared 
continually. 

The author wishes to express his appreciation of sug- 
gestions and criticisms given by Dr. William Bennett 
Munro of Harvard University. For statements and 
treatment, however, the author alone is responsible. 


PASADENA, CALIFORNIA 
March, 1924. 
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THE CONSTITUTION TO-DAY 


CHAPTER I 


HistoricAL DEVELOPMENT OF THE CONSTITUTION 
BEFORE 1787 


COLONIAL BEGINNINGS OF THE CONSTITUTION 


General. — The written constitution is distinctly an 
American product. When other modern nations have 
adopted written constitutions, they have copied the 
American idea of a written document which contains the 
main part of the fundamental law for the government of 
the country. The American constitution, however, was 
not a sudden growth or development. It had its origins 
far back in the history of the colonies. This is true not 
only for the written constitution as the basis of constitu- 
tional government; it is also true of a large number of 
provisions of our present national Constitution.’ 

The Constitution of 1787 was preceded by the Articles 
of Confederation, a quasi national constitution. At the 
time the Articles of Confederation were adopted, every 
one of the states had a state constitution. These state 
constitutions in turn were modeled upon the charters of 
the self-governing colonies. 

We must, therefore, study the origin and development 
of these charters. We should also consider the develop- 
ment of constitutional government either in the colonies 

1 Qn the origins of specific provisions, see pp. 31-32. - 
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under these charters or in the colonies that had no charters 
granting self-government. We must study the transition 
from the charters of the self-governing colonies to the 
written state constitutions. In addition, we must con- 
sider also the development of written constitutions for 
the whole American people, including some considera- 
tion of the development of union among the colonies or 
states. 

Beginnings of Colonial Charter Government (Massa- 
chusetts). — When the New World was first colonized, 
the English monarchs conferred upon individuals or upon 
companies certain grants of land, with the right to govern 
those territories, subject to the laws of England and cer- 
tain rights of the king. The English-speaking people 
who migrated to the colonies were allowed to retain and 
exercise “ the rights of Englishmen.” It was under such 
charters that the London Company, a subdivision of the 
Virginia Company, established the colony of Virginia. 
The colony was controlled by the London Company in 
England, although after 1619 the settlers were allowed 
to send representatives to the colonial capital to confer 
with the colonial governor and councilors. 

Some years later the Massachusetts Bay Company was 
organized to secure for English Puritans a home in the 
wilderness in which they could have such a church and 
government as they wished. To the Massachusetts Bay 
Company a liberal charter was granted. It gave a grant 
of land and provided for the government of the colony, 
with a governor, deputy governor, and eighteen assistants, 
who were to be chosen yearly by the members of the com- 
pany. The right to make new laws and to admit new 
members was granted to the company; the right to levy 
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taxes was conferred upon the assistants, really a board of 
directors. 

As no place of meeting was designated, this charter 
was brought to America. This change left the whole 
power of governing the colony and electing the officers, 
twenty in number, to a very few members. Other resi- 
dent leaders of the colony objected to this “ close cor- 
poration ” and secured admission to the company. This 
might seem to be an unimportant change; in point of 
fact, it is one of the epoch-making events of history. By 
admitting all these substantial men who were church 
members, the company practically became identified 
with the colony, and the charter granted to the company 
became, therefore, the charter of the colony. The or- 
ganization of the company became what we should now 
call the “ government ”’ of the colony, and the powers of 
the company officers marked the extent and limit of au- 
thority exercised by this government. 

For two years the members of the colony came together 
in colony mass meetings; but in 1634 the plan was de- 
vised of sending representatives from each town to act 
with the assistants in governing the colony. Ten years 
later a bicameral legislature was organized, a “ body of 
liberties,” or bill of rights, having already been adopted. 
The most democratic part of this colonial self-government 
was the town meetings composed of all substantial Puritan 
heads of families. 

The First American Colonial Constitution (Connecti- 
cut). —Some of the people-of the Massachusetts Bay 
Colony were not satisfied with the rather aristocratic 
rule of the colony and, therefore, pushed farther out into 
the wilderness. Three small settlements were made near 
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a Dutch fort in the fertile Connecticut Valley. Because 
of the danger from the Dutch and Indians, and because 
these settlers were outside the jurisdiction and, therefore, 
outside the protection of Massachusetts Bay Colony, 
these men of the Connecticut towns met together and 
made for themselves the first American colonial consti- 
tution. 

Nature and __ Like the transfer of a company charter to a colony, the 


import : , a 
of the Con- Making of a written fundamental law was an epoch-making 


necticut change in the constitutional history of America and of 

tion the world. The idea of the written constitution, of course, 
came from the charter which the people of Massachusetts 
Bay Colony had acquired from the Massachusetts Bay 
Company. The government under the new written law 
was modeled upon that of the Massachusetts Bay Colony 
although it was more liberal in character. The great 
difference between the Massachusetts Bay charter, which 
was after all a charter granted by a king to a company, 
a charter which had simply been taken over by the colony, 
was the fact that this first written constitution, the Con- 
necticut “ Fundamental Orders,” was not given by king 
or Parliament, but was made by the people who were 
establishing their own government. 

Grant of Charter Constitutions in the Colonies. — After the 

areal Restoration, in 1662, the English government granted to 


tt ‘ ‘ 
Connecti. the colony of Connecticut! a charter which was a true 


ee charter constitution. Under this charter constitution 
Island the people of Connecticut Colony were authorized to 
elect all their officials, including a governor, his deputy, 


and the members of the two houses of the colonial legis- 


1 Connecticut now included the settlements in the Connecticut 
Valley and New Haven. 
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lature. What had really happened was that the king 
recognized for the whole colony of Connecticut the con- 
stitution which the Connecticut Valley settlers had made 
for themselves a quarter of a century earlier. The fol- 
lowing year a similar charter constitution was granted to 
the colony of Rhode Island. 

The tyrannical English king James II tried to unite 
all northern colonies in an arbitrarily ruled Dominion of 
New England. He failed. Not only was his American 
representative (General Andros) unable to annul the 
charters of Connecticut and Rhode Island, but, when 
James was driven from the throne of England (1688), the 
Americans, already at the point of revolt, overthrew the 
Dominion of New England and reéstablished charter self- 
government. Massachusetts Bay now acquired from the 
new English monarchs, William and Mary, a charter which 
gave her rights of partial self-government. 

Constitutional Development in the Colonies. — Fortu- 
nately, the development of constitutional government 
was not limited solely to the. colonies whose charters gave 
them self-government. As we have seen, in 1619 Virginia 
established a representative assembly. Before the Revo- 
lution of 1688-9 many other colonies were electing two 
representatives from each town or community to help 
make the laws and to help assess the taxes. After the 
Revolution of 1689 practically all northern colonies had 
colonial assemblies. 

The next great step in constitutional development was 
the increase of authority of this assembly, or lower house 
of the colonial legislature, which represented the people. 
Legally, the governors who represented the king or pro- 
prietors had almost complete power in governing the 
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colonies, including an absolute veto on colonial legisla- 
tion; actually, the assemblies became much more power- 
ful than the governors. In most colonies the assemblies, 
following the example set by the English House of Com- 
mons, gained practically the sole right of levying taxes. 
In some they obtained the right also to decide how the 
money should be spent. Whenever a struggle ensued 
between governor and assembly, the assembly usually 
won! because success meant everything to the people 
and little to a temporary governor. If an assembly could 
not win in any other way, it refused to pay the governor’s 
salary until he yielded. In practice, therefore, American 
colonists enjoyed a great deal of self-government, even 
in royal colonies that had no charters. 

The constitutional development of the colonies included 
also an increase of personal rights. Although the colo- 
nists were entitled under their original charters to the 
rights of Englishmen, these rights were not recognized by 
the British authorities unless the charters or some law 
of Parliament specifically declared that certain rights 
belonged to Englishmenin America. Inthe English Revolu- 
tion of 1688 Englishmen gained many individual rights, 
at least in theory; only one of these, religious toleration 
for all Protestants, was extended to the colonies. Free- 
dom of speech and of the press was denied in most col- 
onies after 1689, as was occasionally the privilege of the 
writ of habeas corpus. By the middle of the seventeenth 

1In the first place, the assemblies knew the needs and problems 
of the colonies better than did the governors. In the second place, 
the governors were frequently pleasure-loving court favorites who 
were far more interested in having a good time and in securing their 


large salaries, frequently £10,000, than they were in insisting upon 
their powers as colonial executives. 
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century, however, many of the colonies had gained these 
rights, not through grant of the English government, but 
after hard-earned contest with the representatives of 
England in America. — 


Questions 


1. Show that “ The American constitution was not a sudden 
growth or development.” Trace some colonial origins of our na- 
tional Constitution (pp. 31-32). Compare the growth of that Con- 
stitution before 1787 with development since 1787 (pp. 32-35). 

2. Give important steps in the development of the written con- 
stitution in America. 

3. Compare the government of a corporation or self-governing 
charter colony with that of a royal colony. 

4. What were some of the rights of Englishmen at the time 
Jamestown was settled, 1607? What rights were gained by English- 
men between 1607 and 1700? What rights did the English govern- 
ment grant to American colonists, and what rights did they win for 
themselves? 

5. Contrast the constitutional development of England from 1600 


to 1775 with the radically different constitutional development of 


America during that period. (For a very brief summary, see Ashley, 
The American Federal State, § 79-) 


DEVELOPMENT OF THE CONSTITUTION DURING THE 
REVOLUTION 


State Revolutionary Constitutions. — As already indi- 
cated, during the Revolution two series of constitu- 
tional changes took place. One of these concerned the 
separate colonies, which now became states ; the other af- 
fected the united colonies, which now became the United 
States. 

When the Second Continental Congress was preparing 
to declare the American colonies independent of Great 
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Britain, many colonies were advised ' (May 10, 1776) to 
“adopt such government as shall in the opinion of the 
representatives of the people best conduce to the happi- 
ness and safety of their constituents in particular and 
America in general.’ Influenced by this suggestion and 
the Declaration of Independence, Rhode Island and 
Connecticut transformed their colonial charters into 
state constitutions; before the close of the year 1776 
six other states adopted state constitutions. Some of 
these were proposed and ratified by state legislatures, 
but others were adopted by especially chosen representa- 
tive bodies called constitutional conventions. 

Most of the states were content to make constitutions 
which included only frames of government similar to the 
frames of government in the colonial charters; but Vir- 
ginia took the lead in proposing and adopting a bill of 
individual rights, which was inserted in the state consti- 
tution, a practice which has been followed by all later 
constitutional conventions. With two exceptions, none 
of these early state constitutions was submitted to the 
people for ratification. Popular ratification was really 
a method of later date than the adoption of the present 
national Constitution. 

United Pre-Revolutionary Action. — In the creation of 
the United States of America, organized opposition to 
British imperial policy united the people before either 
state constitutions or a national written fundamental 

1 The problem that faced Congress was this: in many of the col- 
onies there was only a partial government, because the unrest and 
military movements of the year that had elapsed since the battle at 
Lexington had driven from the colonies many of the governors and 


other colonial officials. Many colonies, therefore, had no legally 
constituted officer to enforce the laws. 


DEVELOPMENT OF THE CONSTITUTION 9 


law was deemed necessary. The story of the develop- 
ment of American union belongs to American history in 
general, or to the history of American government, rather 
than to the development of our Constitution. Yet, the 
nature of these unions must be considered briefly in order 
to understand why the first quasi constitution, the Ar- 
ticles of Confederation, was replaced quickly by our 
present Constitution of the United States. 

The first national meeting of a congress was held when 
the British government passed a Stamp Act and tried 
to collect revenues in the form of stamp taxes from the 
people of the American colonies. This was in 1766. At 
New York, in October of that year, delegates from nine 
colonies met in the Stamp Act Congress. This body 
adopted a Declaration of Rights, stating that the right 
of internal taxation was one which belonged exclusively 
to the colonial legislatures. This congress adjourned 
after a meeting which lasted less than three weeks. 

Later oppressive measures of the British government 
led to the organization, first, of town committees of cor- 
respondence, then, of colonial committees of correspond- 
ence, and, still later, to an intercolonial union of more 
or less permanent committees, colonial or local. In 1774 
these colonial committees of correspondence were de- 
veloped into a national political system, known as the 
American Association." 

1The American Association consisted of a committee in each 
colony, corresponding and codperating with committees of the others, 
and also corresponding and codperating with county and town 
committees within its own colony. In its general character the 
American Association was very much like the permanent organization 
of a political party at the present time. This Association was to 


keep track of the new laws made by the British government and the 
actions of the British officials. It was to keep alive the opposition 
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The American Association was organized by the first 
truly national congress, the First Continental Congress.’ 
In addition, the Congress stated the American patriot 
position very much more fully than it had been stated 
before. The colonies claimed for themselves not only 
the exclusive control of taxation, but also free and exclu- 
sive power of legislation, subject only to the veto of the 
crown.” 

The Second Continental Congress and Great Declara- 
tion of American Rights. — When the members of the 
Second Continental Congress met, May 10, 1775, there 
was very little demand for, or even thought of, inde- 
pendence. Since they had no intention, at first, of es- 
tablishing a permanent union, they did not realize the 
necessity of a written document or constitution. They 
did, however, act upon their needs and proceeded to ask 
for troops, suggested the building of a navy, printed paper 
money, and otherwise functioned as a war legislature. 

As independence became more and more inevitable, they 
first recommended to the colonies that they organize as 
states * and then adopted the DECLARATION OF INDEPEND- 
ENCE (July 4, 1776). In this document they made a 
rather full list of their grievances and problems and 
to the British policy and to prevent the enforcement of any British 
measures which would interfere with the rights of the colonists and 
the government of the colonies. 

‘ The Boston Tea Party had caused the English Parliament to pass 
certain repressive measures against the colony of Massachusetts and 
to make several severe laws to bring to submission “ our subjects in 
America.” To counteract the Repressive Acts, and to protest 
against the invasion of American rights, twelve colonies sent repre- 


sentatives to the First Continental Congress. 


* This Congress was in session less than two months. 
3 
p. 8. 


HONTANGUAAGNT JO NOILVAVIOU( AHL AO LAVUC] TVNIOIYQ AHL dO @ILNISOV 
eee Fae crore tg ewemteng yyy yp ye 


: Dad tetea de ee rmancon yea a oh ay aA 


ic THE CONSTITUTION TO-DAY 


stated the bases upon which they took this noteworthy 
action, separation from the mother country. “ We hold 
these truths to be self-evident, that all men are created 
equal, that they are endowed by their Creator with cer- 
tain unalienable rights, that among these are life, liberty, 
and the pursuit of happiness—THAT TO SECURE THESE 
RIGHTS, GOVERNMENTS ARE INSTITUTED AMONG MEN, DE- 
RIVING THEIR JUST POWERS FROM THE CONSENT OF THE 
GOVERNED — that whenever any form of government be- 
comes destructive of these ends, it is the right of the people 
to alter or abolish it, and to institute new government, 
laying its foundation on such principles and organizing its 
powers in such form as to them shall seem most likely to 
effect their safety and happiness.” 

Declaration In conclusion they declared “‘ that these UNITED COLONIES 

of inde- P = 

pendence are and of right ought to be free and independent states ; 

een Civoat that they are absolved from all allegiance to the British 
crown, and that all political connection between them 
and the state of Great Britain is and of right ought to be 
totally dissolved.” 

Adoption of The Articles of Confederation. — We sometimes fail 
to realize that the movement for separation from Great 
Britain was closely associated with the movement for the 
formation of a legal union, based upon a written funda- 
mental law. A week after the committee of five was 
appointed to prepare a “ declaration of independence,” 
a committee of one from each state was selected to draft 
articles of union. This committee reported back to Con- 
gress on July 12, 1776, but Congress did not adopt the 
proposed Articles of Union until November, 1777. Ac- 
cording to the Articles themselves, they were not to go 
into effect until they had been ratified by all of the states. 
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It was nearly four years before the last state, Mary- 
land, gave its consent. The Articles then went into 
effect, March 1, 1781. 

The Articles of Confederation called the Union a league 
of states and declared that “ each state retains its sover- 
eignty, freedom, and independence.” However, they did 
create an interstate citizenship because they asserted that 
“the free inhabitants of each of these states . . . shall 
be entitled to all the privileges and immunities of the 
citizens in the several states.”’ 

The main purpose of the Articles of Confederation was 
to organize a Congress similar to the Second Continental 
Congress and to state definitely the powers of that body. 
They therefore perpetuated a Congress of delegates from 
the states, but they did not try to organize a separate 
executive or judiciary. In order that the Congress might 
not interfere with the rights and privileges of the states, 
no action was to be taken by it on any important matter 
unless nine states agreed. Congress had power to carry 
on war and to make peace and could settle certain inter- 
state disputes. It was not allowed to levy taxes but had 
other alleged sources of revenue. The states were for- 
bidden to engage in war, unless actually invaded, or other- 
wise to interfere with the work assigned to Congress. No 
changes were to be made in the Articles themselves except 
by the consent of all the states. 

Nature of the Confederation. —In any study of the 
Confederation four specific defects stand out glaringly : 
first, Congress had no adequate sources of revenue ; 
second, it had no organized executive and no satisfactory 
means of enforcing its laws or decisions; third, it had 
no control over commerce between the states; fourth, 
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as the Articles could not be amended except by unani- 
mous vote of the states, removal of any of these defects 
was practically impossible. More important than all 
else was the underlying difficulty, of which these four 
were only symptoms: the Confederation was, or pre- 
tended to be, a league of states based upon state sover- 
eignty. 

States and Jealousy of any government which exercised its rule 

Union ina. beyond the limits of any one state led the states to assert 

oon their separate sovereignty and independence. In every 
way the Union was sacrificed to the states, because of 
their deep-seated dread of any government that was not 
local. Yet, when we consider the situation — the in- 
tense spirit of localism, the narrowness that marked many 
of the political actions of the people, the fear of oppression 
through concentration of power which was constantly 
present during colonial times, and the inexperience of the 
states in forming a legal union — we cease to wonder that 
the Confederation was so imperfect. 

Importance ‘The league of states formed under the Articles of Con- 

a federation was in no sense a nation; nor were the Articles 
of Confederation a true constitution. The Union was 
crude and unsatisfactory, and the Articles of Union were 
correspondingly crude and undeveloped. Yet the Con- 
federation and Articles of Confederation mark a very 
important step in the constitutional progress of the human 
race. Never before had any group of self-governing units 
such as the states combined to form a self-governing 
union: never before had any people, a possible nation, 
adopted a written constitution describing their central 
government and forming the fundamental law of their 
political organization. 
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Questions 


1. How were the original state constitutions similar to, or different 
from, the colonial charters of self-governing colonies? How were 
they like, or different from, our present state constitutions? 

2. Trace the steps in the development of union of the colonies, 
comparing the three declarations of rights in 1765, 1774, and 1776. 
Were these primarily declarations of individual rights?’ 

3. Describe the government under the Articles of Confederation, 
comparing it with that of the Second Continental Congress. 

4. Why were the Articles of Confederation important? 

5. How did the defects of the Confederation and the critical con- 
ditions under it affect the permanency of the Confederation (p. 16)? 
That is, what does the Constitution owe to the failures of the Con- 
federation ? 
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Need of a New Constitution. — The period following 
the establishment of the Confederation has very properly 
been called “the critical period of American history.” 
The Union produced by the struggle for independence 
was tested by the much more trying problems of peace. 
Burdened by debts and with resources greatly impaired 
by the war, the states were forced to make good their 
claim that they were capable of the self-government they 
desired, a task that was especially difficult because the 
revolt against British domination had developed a spirit 
of protest against authority of any kind. 

Jealous of one another, yet not daring to separate, the 
states refused to subordinate their interests to those of 
the Union and to codperate with one another. The vast 
territory beyond the Alleghanies, in which the claims of 
the states overlapped, was a perpetual menace to con- 
tinued harmony. Foreign powers refused to treat with a 
people who formed “‘ one nation to-day and thirteen to- 
morrow.” ‘Trade between the states was in a most chaotic 
condition, since each regulated its commerce to its own 


advantage. In consequence, business was seriously im-’ 


paired. In at least one of the states there was armed 

insurrection against the authority of the state govern- 

ment, and the Congress of the Confederation did not dare 

to lift a finger. With good reason might European states- 
16 
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men believe that the new American republic would be 
dissolved within a few years. 

Preparation for a New Constitution. —'To remedy the 
critical conditions which were growing ever more serious, 
leaders were suggesting the formation of a new Union, 
based upon the American people rather than upon the 
states, because the old Confederation did not unite the 
people as closely as they wished to codperate and needed 
to be united. Some of these leaders took advantage of a 
conference that had been called at Annapolis, Maryland, 
to settle difficulties connected with interstate commerce. 
Without waiting to solve the problem of commercial 
relations between the states, they persuaded the Annapolis 
Conference to ask that Congress call a constitutional 
convention, which should meet in Philadelphia in May, 
1787, and consider the whole problem of the Confedera- 
tion and its government. After revising the Articles of 
Confederation, the Convention was to submit those sug- 
gestions to Congress and to the state legislatures. 


THE CONSTITUTIONAL CONVENTION AND RATIFICATION 


The Meeting of the Philadelphia Convention. — Con- 
gress did not favor a plan which might end its existence 
by the formation of an entirely different type of govern- 
ment. After the majority of the states, however, had 
elected delegates to the Philadelphia Convention, Congress 
accepted the inevitable and sanctioned the meeting. 

When delegates from nine states had assembled, the 
Convention opened its sessions on May 25, 1787. Later 
the delegates from three other states arrived. Popular 


‘Rhode Island was never represented in the Constitutional 
Convention. The twelve states were represented by 55 delegates. 
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confidence was assured from the start, because the dele- 
gates included such men as George Washington, Ben- 
jamin Franklin and Roger Sherman, two members of the 
committee that had drawn up the Declaration of Inde- 
pendence, James Madison, Alexander Hamilton, and 
James Wilson, the greatest students of government 
and public affairs of that time, Robert Morris, who 
had shown genius in financing the Revolution, and the 
Pinckney cousins, the ablest and most representative of the 
leaders from the South. In order that members of the 


‘ Convention, however, might express their opinions freely 


and work out their problems without being influenced 
too much by the public, sessions were secret. Behind 
closed doors the Convention began its work by choosing 
George Washington as chairman and agreeing that each 
state should have one vote, as in the Congress of the 
Confederation. 

In the Convention were few pre-Revolutionary states- 
men; military leaders, capable lawyers, and business 
men predominated. Men of this type had little con- 
sideration for a government that had proved itself a fail- 
ure. Instead of amending the Articles of Confederation, 
they unhesitatingly proceeded to form a constitution of 
an entirely different type. They believed that the Ar- 
ticles of Confederation were built upon a wrong founda- 
tion, the states and the sovereignty of the states, and they 
therefore decided without delay to frame a constitution 
that should rest not upon the states alone, but upon in- 
dividual citizens, that is, upon the American people. In 
taking this important step, the wisdom, foresight, and 
courage of the “ Fathers’ have not been questioned by 
any succeeding generation. 
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The Virginia and New Jersey Plans. — For the con- 
sideration of the members of the Convention, James 
Madison of Virginia had prepared a draft of a proposed 
new constitution, based upon the American people rather 
than upon the states. This plan contained many features 
of the present Constitution. It was moved “that a 
national government ought to be established, with a 
supreme legislative, executive, and judiciary.” The 
second part of this motion was adopted by a vote of six 
to one. For several weeks a heated contest insued over 
the question of a national rather than a confederate gov- 
ernment. Although the members avoided a direct de- 
cision, they finally voted to accept the main principles of 
the Virginia plan." 

The small states and the advocates of a revised Con- 
federation now proposed a scheme known as the New 
Jersey plan. Congress was to be aided by an executive, 
elected by itself, and by a judiciary, appointed through 
the executive. It was to have power to levy duties and 
internal taxes, and its legislation, together with treaties, 
was made “the supreme law of the respective states.” 
The New Jersey plan did not meet with special favor 
because it did not go to the heart of the difficulty, the 
subordination of the United States to the states. The 
Virginia plan with modifications was then adopted by the 
Convention, sitting in committee of the whole. 

The Connecticut Compromise. — The larger states and 
those that favored a really national government might 


1 They abandoned the proposal of the Virginia plan that Congress 
should have the right to veto all laws passed by the several states 
which were contrary, in its opinion, to the constitution that they 


proposed to adopt. 
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have forced their will upon the Convention; but they 
had a bare majority in that assembly, and any plan of 
that type would have been rejected absolutely by a number 
of the states. Wisdom dictated, therefore, the considera- 
tion of some arrangement that would give the American 
people a national government, and yet at the same time 
preserve fully the rights, not the sovereignty, of the 
states. 

The whole question seemed to center about the composi- 
tion of the two houses of Congress.' The large states 
wanted representation according to population in both 
houses. The small states, and advocates of the New 
Jersey plan, demanded equality of representation in both. 
A compromise plan was finally suggested by the Con- 
necticut delegates. The states were to be represented 
in the lower house, the House of Representatives, in pro- 
portion to their population; but in the upper house of 
Congress, the Senate, each state was to have two members, 
each senator having a separate vote. The large states 
accepted this arrangement reluctantly; to win their 
approval, the House of Representatives was allowed ex- 
clusive right of introducing measures for the raising of 
revenue, a power which had been exercised by the colonial 
assemblies.” 

The Second and Third Compromises. — The Conven- 
tion was now confronted by a problem of detail which 
might seem more or less trivial: How should the people 
be counted for representation and for the levying of direct 


1 Already the Convention had agreed in committee upon two 
houses of Congress, unequal representation of the states in the lower 
house, and election of members of that house by the people. 

2 
p. 6. 
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taxes, which were to be levied according to population. 
The North wanted negroes counted when taxes were 
levied, and the South wanted them counted when repre- 
sentatives were apportioned. A three-fifths compromise 
was, therefore, adopted, five negroes being counted as 
equal to three whites, when reckoning the population for 
either direct taxation or representation.’ 

The third compromise grew out of a clash between 
commercial and slave-holding interests. The northern 
states asked that Congress pass navigation laws by an 
ordinary vote. The southern states wished to protect 
their exports by requiring a two-thirds majority before 
navigation laws might be enacted. The extreme south- 
ern states wished also to continue the slave trade. The 
South agreed to require only a majority of each house of 
Congress for navigation laws, on condition that exports 
should never be taxed. The slave trade was not to be 
prohibited before 1808. Although these compromises 
were very important, we must not imagine that much 
time in the Convention was devoted to controversy. 
In Madison’s notes of the proceedings of the Convention 
the expression ‘‘ no opposition ” recurs continually. 

The First Real Draft of the Constitution. — On the 
sixth of August the Convention listened to the report of 
a general committee of detail, which presented the first 
complete draft of the Constitution. It is interesting to 
notice the chief differences between this draft and our 
present Constitution. The preamble declared that the 
states then in the Union “ do ordain, declare, and establish 
the following Constitution for the government of our- 
selves and our posterity.” The other reasons stated in 

1The three-fifths rule had been used under the Confederation. 
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our Preamble are lacking. The proposed Senate was 
more powerful than that established under the Constitu- 
tion, because “the Senate of the United States shall 
have power to make treaties and to appoint ambassadors 
and judges of the Supreme Court.” 

The President was to “be elected by ballot by the 
legislature [Congress]. He shall hold his office during 
the term of seven years, but shall not be elected a second 
time.” In describing the jurisdiction of the national 
courts, the laws of Congress are mentioned, but nothing 
is said about the Constitution or treaties. No amend- 
ments to the Constitution could be proposed by Congress, 
but were to be made by a convention, called at the request 
of two thirds of the state legislatures. 

Crowning the Work of the Convention. — That a single 
executive would be better than the committee system 
tried out under the Confederation was agreed upon by all. 
However, in regard to the election of the President, his 
reéligibility, and the length of his term, the members of 
the Convention did not know their own minds. As we 
have just seen, they voted for a term of seven years with- 
out reélection; then they changed to six, and back again 
to seven. In the last weeks of the session, they decided 
on four years with possible reélection. The election of 
the President presented a much more difficult problem. 
The members did not wish to have Congress dominate 
the President ; it certainly would do so if he were elected 
by the national legislature. They did not dare to intrust 
the election to the people, because in those days popular 
election was uncommon; and-they were unwilling to 
leave the choice to the state legislatures. Two of these 
plans were approved, but the Convention finally decided 
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upon indirect election through competent presidential 
electors chosen by the states. 

To the making of this constitution intense thought 
and extraordinary concentration were devoted; to the 
method of amending it comparatively little attention 
was given. Because it was impossible to amend the 
Articles of Confederation, it was generally agreed that a 
unanimous vote of the states should not be required for 
the adoption of amendments. The chief problem was 
the method of proposing changes. Should Congress have 
the right to propose them, or should the initiative be left 
to the states? The Convention finally agreed upon the 
plan which left the initiative toeither, but which required 
ratification by three fourths of the states before an amend- 
ment was adopted. 

On September 17, 1787, the work of the Constitutional 
Convention was completed, and delegates from twelve 
states signed the final draft. In the constitutional his- 
tory of English-speaking peoples, or of any other nation, 
no greater work had ever been accomplished than was 
performed by this small body, at the last only thirty-nine 
in number, of distinguished American statesmen. 

Conditions Affecting Ratification. — The Philadelphia 
Convention had framed a constitution; if ratified by 
especially elected conventions in nine states, it was to 
go into effect between the states thus ratifying. We 
must remember, however, that the Articles of Confedera- 

1 The Ratification of the Conventions of nine States, shall be suf- 
ficient for the Establishment of this Constitution between the States 
so ratifying the Same. 

Done in Convention by the unanimous Consent of the States present 


the Seventeenth Day of September in the Year of our Lord one 
thousand seven hundred and eighty seven and of the Independence 
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tion could legally be changed only by the unanimous vote 
of the states in the Union. We must realize also that 
amendments presumably were proposed by Congress and 
not by another body. 

As many people did not fully appreciate the evils of 
the Confederation, popular prejudice was greater toward 
a strong than toward an inefficient government. To the 
believer in state sovereignty, the new Constitution seemed 
to invade the sphere of the states,! to establish tyranny. 
It provided no bill of rights for the people.? It made 
Congress absolute in the control of many affairs. It 
left the Supreme Court and not the states the interpreter 
of this Constitution. It created a military dictator with 
almost unlimited power. 

On the other hand, the Constitution had been framed 
and was now supported by the greatest of the American 
leaders. Although few in number at first, they included 
the ablest and the most progressive statesmen and poli- 
ticians of that time. They were much better organized 

of the United States of America the Twelfth. IN WITNESS 

whereof We have hereunto subscribed our Names, 

Attest: William Jackson G° Washington 

Secretary Presidt. and deputy from Virginia 
and thirty-eight members from all the states except Rhode 

Island. 

1In the Convention, August 23, Elbridge Gerry, afterward Vice 
President of the United States, indignantly exclaimed: “ Let us at 
once destroy the state governments, have an executive for life or 
hereditary, and a proper Senate.’’ Supporters of the new plan and 
of the states would clash, “‘ and a civil war may be produced by the 
conflict.” 

2 The proposal to add a bill of rights to the Constitution was 
defeated in the Convention, September 12, the vote on the motion 
being a tie. The members of the Convention believed, however, 


that the grant of powers given to the new government would not in- 
terfere with personal rights. 
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than their opponents. They possessed a further advan- 
tage in that members of the ratifying state conventions 
were elected by the “substantial” men of the states, be- 
cause in that day only men of property could vote. Many 
were won to the Constitution by the able arguments of 
Hamilton, Madison, and Jay, written as essays and pre- 
served to us in “ The Federalist.”’. Nevertheless, it must be 
admitted that, as John Adams said, the Constitution was 
“ drawn by grinding necessity from a reluctant people.” 

Ratification in the States. — The Connecticut Com- 
promise was effective; most of the small states ratified 
the Constitution at once and by unanimous vote. The 
first of the large states was Pennsylvania, in which the 
Federalists, or friends of the Constitution, had an advan- 
tage. In Massachusetts the opposition was marked, for 
the new Constitution seemed to threaten the liberty of 
the people, because of the long terms of office, the absence 
of a bill of rights, and the general consolidation of power 
in the government of the United States. When it was 
understood that a bill of rights would be proposed by 
Congress, the Massachusetts convention ratified by a 
smal] majority. 

The first nine states did not include the largest of all, 
Virginia, or the separating state, New York, since grown 
the most populous in the Union. In Virginia the most 
ardent opponent of the Constitution was Patrick Henry, 
the great orator of Revolutionary times. His attacks 
in the state convention were directed largely against the 
absolutism of the President and the absence of a bill of 
rights. His arguments were ably answered by James 
Madison and by John Marshall, afterward the greatest 
chief justice of the Supreme Court. 
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It would naturally be supposed that the commercial 
interests of New York would make her favor the adoption 
of a constitution that was needed properly to protect 
business. Had it not been for the genius of Alexander 
Hamilton, however, the New York convention would 


undoubtedly have refused to ratify the Constitution. 


Hamilton fought an uphill fight, overcame a large opposi- 
tion, and secured the ratification by a majority of two 
votes.! With the ratification by New York, only North 
Carolina and Rhode Island were left outside of the Union. 
Neither came in until after Washington was inaugurated 
and Congress had begun to hold sessions. 


Questions 


1. Try to prove the statement that the people wanted a better 
union than was furnished by the Confederation. 

2. Make a study of the members of the Constitutional Con- 
vention. Which stood for leadership in politics; in commerce; in 
agriculture; in other activities? Name a half dozen other American 
leaders and account for their absence. 

3. Compare the Virginia plan with the completed Constitution. 
What striking differences do you find? Name at least six features of 
the Virginia plan that were embodied with comparatively little 
change in the Constitution. 

4. What differences do you find between the Articles of Con- 
federation and the New Jersey plan? 

5. To what extent did the factions of the Constitutional Con- 
vention represent conflicting factions of an earlier time? To what 
extent were the factions of the Convention continued by the sectional 
or political groups in our later history ? 

6. Give provisions of the present Constitution and if possible, 


1 After New York ratified, Congress in July, 1788, made arrange- 


ments for the replacement of the Articles of Confederation by the 
Constitution. 
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of the Virginia plan, on each subject mentioned in the section on 
“ The First Real Draft of the Constitution.” 

7. What were the greatest difficulties in the way of ratification of 
the Constitution? What arguments were most effective in securing 
the adoption of the Constitution by the states? 


CHARACTER OF THE CONSTITUTION 


The Federal System. — The members of the Consti- 
tutional Convention clearly recognized the fact that the 
United States was not really a league, as the Articles of 
Confederation declared, but was much more united. 
They also saw that to create a centralized national govern- 
ment would be impossible, and so adopted the compro- 
mise system which moderate men spoke of as “ partly 
national and partly federal” (confederated). They did 
not realize that the kind of state which really existed was 
a federal state; they nevertheless distributed the powers 
of government between the central and the state govern- 
ments in such a way that each was given those duties it 
could perform best. In other words, although the idea 
of a federal state was not clear to them, the method of 
government necessary for such a state was fairly well 
appreciated. 

Fortunately the boundary which separated the state 
sphere from the national sphere was so placed that all 
subjects properly belonging to the central government 
under conditions at all like those of 1787 were granted 
to it, everything else being left to the states. That the 
powers delegated to the national government to-day are 
nominally the same as those delegated one hundred forty 
years ago is due still more to the fact that those powers 
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were granted in general and liberal terms, and that the 
interpretation of the Constitution by the different depart- 
ments of government, especially the Supreme Court, 
has given these powers a broader scope than was first 
intended. Were it not for this, our unwritten constitu- 
tion could not have supplemented the written Constitution 
so as to give the central government the power it has come 
to need, as the national feeling of the people has grown 
stronger; and the written Constitution must have long 
ago been supplanted by a new instrument better suited 
to the conditions. 

A Government of Checks and Balances. — The 
eighteenth-century ideal of good government was one 
of checks and balances, undoubtedly because the people 
believed that the protection of individual liberty is the 
prime object of government. In the history even of the 
English race it had been found that governments usually 
were oppressive, with the possible exception of those under 
the immediate supervision of the people, as e.g. the town 
meetings. Consequently, government was looked upon 
with distrust, almost as a necessary evil. In order there- 
fore to keep the government from harming the individual, 
an attempt was made to divide the powers of government 
among the different officials; this led to a separation of 
the legislative, executive, and judicial departments. In 
this way the departments could be balanced against one 
another, and made to serve as checks upon each other. 
It was customary, however, to give the executive some 
legislative power, as the veto, in order to act as a further 
check upon the legislature, while the legislature could 
interfere in the execution of the laws in various ways. 
The central government created by the Constitution of 
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1787 was the nearest approach to this eighteenth-century 
ideal that ever existed. 

Grant of Power to the United States Government. — 
The work intrusted by the people of the United States 
to their new central government was carefully stated 
in the Constitution. It was largely in the form of a grant 
of powers made to Congress, which that body might exer- 
cise by making laws which the President should enforce 
and the courts interpret. These powers made the new 
Congress a very different body from the Congress of the 
Confederation. The one was a feeble dwarf, the other a 
powerful giant. Under the Constitution, taxes of almost 
every conceivable kind might be imposed, not upon the 
states, but upon individuals; a failure of revenue was 
not again probable. Foreign? and interstate affairs, 

1 John Adams has enumerated, in a famous letter (1814), the 
principal checks and balances at the time the new government was 
inaugurated. ‘Is there a constitution on record more complicated 
with balances than ours? In the first place, eighteen states and some 
territories are balanced against the national government. ... In 
the second place, the House of Representatives is balanced against 
the Senate and the Senate against the House. In the third place, the 
executive authority is in some degree balanced against the legislature. 
In the fourth place, the judiciary power is balanced against the 
House, the Senate, the executive power, and the state governments. 
In the fifth place, the Senate is balanced against the president in all 
appointments to office and in all treaties. This, in my opinion, is 
not merely a useless but a very pernicious balance. In the sixth 
place, the people hold in their own hands the balance against their 
own representatives by biennial which I wish had been annual 
elections. In the seventh place, the legislatures of the several 
states are balanced against the Senate by sextennial elections. In 
the eighth place, the electors are balanced against the people in the 
choice of the president. And here is a complication and refinement 
of balances which for anything I recollect is an invention of our own 


and peculiar to us.” 
_2 The President has real control of foreign relations. 
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including the regulation and control of commerce, were 
left to the national government. Congress had the right 
to declare war, to raise an army and construct a navy, 


-unhampered by any requirements that the states should 
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tions upon 
the states 


Art. VI, cl.2 
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tion of Con- 
gress 


be consulted before these powers could be used. Many 
other powers were conferred, among them the right to 
make laws for the public territory and to admit new states. 
Congress might make any laws that were “ necessary 
and proper” for carrying into execution these powers 
which had been expressly enumerated in the Constitution, 
and all other powers granted to any department or officer 
of the new government. In the eighteenth century 
phrase the convention tried to establish ‘‘a government 
of laws, not of men.” 

To make less probable the interference of the states 
with Congress, prohibitions were placed upon them. 
The states did not have the right to make treaties, lay 
duties, or declare war. And to make assurance doubly 
sure, the Constitution expressly declared that the Con- 
stitution, the national laws, and the treaties should 
“be the supreme law of the land.’’ The lesson of ineffi- 
ciency taught by the Confederate Congress had been well 
learned. . 

The Departments of the New Government. — The 
machinery of government under the Constitution was as 
much more elaborate than that of the Confederation as 
the new powers were more complete than the old. The 
law-making branch was still called Congress, but there 
were now two houses. In one of these, the Senate, each 
state had two members; in the other, the House of Repre- 
sentatives, the number depended on the population of 
the states, although every state had at least one congress- 
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man.’ Senators were to be chosen by the state legislatures 
for six years, one third retiring at a time; representatives 
were to be elected by popular vote every second year. 

The President, who had all of the executive power, 
was chosen for a term of four years by electors equal in 
number to the representatives and senators from the 
states. All United States judges were to be selected by 
the President and confirmed by the Senate, holding office 
thereafter during good behavior. 

The Sources of the Constitution. — The government 
established under the Constitution was in great measure 
an adaptation of state government to the needs of a federal 
union. The President was in many ways “an enlarged 
copy of the state governor.”’ His military powers, as 
well as the right of appointment and of veto, followed the 
best practices in the commonwealths. Even the method 
of electing a president was suggested by a device employed 
when. choosing senators in Maryland. Congress was 
composed of two houses, as were the legislatures in ten 
of the states. The House of Representatives was chosen 
by popular vote from districts, on a plan similar to that 
used for the assemblies even in colonial times. The plan 
of a continuous senate had been tried successfully in 
New York, Delaware, and Virginia. The national courts, 
with their great power of interpreting the Constitution, 
were not unlike those of the states, which in several cases 
had exercised the right to set aside unconstitutional laws.” 


1 The term congressman is usually applied only to members of the 
House of Representatives. 

2For example, Trevett v. Weeden in Rhode Island, 1786. 
Even in colonial times the British Board of Trade had set aside laws 
of colonial legislatures which, in its opinion, were contrary to the 
laws of England or the orders of the king. 
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The Bill of Rights adopted in 1791 was to a large extent 
copied from those found in the state constitutions of that 
time and is similar to the state bills of rights of to-day. 

These similarities are not accidental. Most of the 
members of the Constitutional Convention had already 
sat in state constitutional conventions and had seen that 
those parts of the state constitutions worked best which 
followed the usage of the time. They drew constantly 
upon the experience of their own states. 

In at least one respect the members of the Constitutional 
Convention were obliged to consider the needs of the situ- 
ation without experience to help them; namely, in de- 
ciding the relation of the states to the nation. For help 
in solving this problem, history was ransacked from the 
time of the Amphictyonic League to that of the Swiss 
Republic, but without result. In creating a federal sys- 
tem they did the only wise thing possible and adopted 
the only system that could reconcile conflicting interests 
at the same time that it established a stable general gov- 
ernment. We owe much to the men, who, with the wish 
of experimenting as little as possible, laid a permanent 
foundation for a new and better Union. 

Conclusion — Development of the Constitution after 
1787. — It is remarkable that the Constitution drafted 
in 1787, with the national Bill of Rights of 1791, is still 
in force with comparatively few changes. This is all 
the more remarkable because of the marvelous changes 
from the small, thinly populated United States of the 
eighteenth century, with its simple life and primitive 
standards, to the huge, all-powerful America of to-day, 
with its intricate life and complicated civilization. One 
may well ask: ‘‘ How did this happen? ” 
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The answer must be found in the Constitution rather 
than in the nine amendments adopted since 1791, even if 
we make allowance for the provisions regarding national 
citizenship in the Fourteenth Amendment and broader 
standards of suffrage in the Fifteenth and Nineteenth 
Amendments. Important as some of them are, after all 
they deal with specific rather than with general problems. 
The causes of growth and true adaptability must lie, 
therefore, in the Constitution itself; and the develop- 
ment must equally have been due to the way the Consti- 
tution has been used. Evidently, the Constitution was 
built upon the right principles, and evidently those prin- 
ciples were stated so simply, so clearly, and in so general 
a way that they satisfied the needs of the eighteenth cen- 
tury, were adapted to those of the nineteenth, and yet 
meet almost equally well those of the twentieth. 

In the study of historical development of the Constitu- 
tion several provisions are especially important. The 
Constitution declares that “this Constitution, and the 
laws of the United States which shall be made in pursu- 
ance thereof ; and all treaties made, or whick shall be 
made, under the authority of the United States, shall be 
the supreme law of the land.” Fortunately, the grant 
of specific powers to Congress was supplemented by an 
elastic clause which gave Congress the power “ to make 
all laws which shall be necessary and proper for carrying 
into execution the foregoing powers, and all other 
powers vested by this Constitution in the government 
of the United States, or in any department or officer 
thereof.” This regular “ elastic clause ” is supplemented 
by two others, which give the national judiciary (1) the 
right to try ‘“‘all cases in law and equity arising under 
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this Constitution, the laws of the United States, 
and treaties made, or which shall be made under their 
authority ;’’ . . . and (2) therefore allows the Supreme 
Court to decide when the laws of the United States “. . 
shall be made in pursuance thereof,” that is, according 
to the Constitution. 

Uses made Just as the regular elastic clause has broadened and 

eles deepened the powers granted to Congress, so the right 
of the Supreme Court to decide what the Constitution 
means and whether a law of Congress is constitutional 
or not has made the whole Constitution flexible and adapt- 
able to new conditions and needs. Without the right 
to exercise new means of carrying its powers into effect, 
the Congress of the twentieth century could not perform 
its duties at all properly. Without the application of 
justice by the Supreme Court in cases arising under the 
Constitution and affecting the nation, the states, or Amer- 
ican citizens, the Constitution would have met less well 
the needs of each succeeding generation. 

How the We have, therefore, a double Constitution, the written 

unwritten instrument which the “ Fathers ”’ created, with remarkable 

ope foresight and vision, and also the unwritten constitution, 

plement . that body of statutes, judicial decisions, and usages, of a 
constitutional character, which enlarges the powers of the 
central government as defined in the Constitution, which 
modifies the methods proposed by it, or which changes 
to meet changing needs the relations existing between 
the government and the citizen or between the nation 
and the states. The written constitution gives definite- 
ness and rigidity to our whole political system, as a skele- 
ton does to the framework of a human being. Without 
such a solid framework no democratic nation has ever 
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succeeded in governing itself. A written constitution 
is, therefore, a necessary requirement of modern national 
democracy. The unwritten constitution, however, clothes 
the naked instrument with flesh and blood and makes 
it a living organism. 


Questions 


1. What do you understand by a federal system or a federal state? 
Why is the American system a federal one? In a federal system 
should the central government be called a federal government or a 
national government? Why? 

2. Why was a government of checks and balances favored in the 
eighteenth century? What is the importance of division of powers 
to a democratic nation? From the standpoint of efficiency, name 
several disadvantages of the checks and balances. 

3. Where do you find the grant of powers to Congress? What 
other powers are granted by the Constitution to the central govern- 
ment? 

4, Contrast the powers granted to Congress in the Articles of 
Confederation with those granted in the Constitution. Contrast 
the prohibitions on the states in the Articles with the prohibitions 
on the states under the Constitution. 

5. Compare the organization. of the new national government 
with that of the Confederation and with that of the British govern- 
ment in the late eighteenth century. 

6. How many constitutional amendments have been adopted? 
To what extent have these amendments changed the character of the 
Constitution? How has the Constitution been developed ? 

7. What is an unwritten constitution ? In your opinion, has the 
unwritten constitution altered the original Constitution so as to make 
+t a different document? If so, in what respects? 
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CHAPTER III 
THe PREAMBLE 


We the people of the United States, in order to form a more 
perfect Union, establish justice, insure domestic tranquillity, 
provide for the common defence, promote the general welfare, and 
secure the blessings of liberty to ourselves and our posterity, do 
ordain and establish this CONSTITUTION for the United States of 
America. 

Introduction.— The Preamble of the Constitution 
shows the nature of the document and contrasts its 
purposes with those presented in the Articles of Confedera- 
tion. As stated in Article III, the states under the Con- 
federation formed a “ firm league of friendship with each 
other, for their common defence, the security of their 
liberties, and their mutual and general welfare.”” These 
three purposes correspond with the last three mentioned 
in the Preamble of the Constitution. 

The first three objects named in the Preamble were new. 
These three provided for more perfect union, the estab- 
lishment of justice, and the insuring of domestic tran- 
quillity. 

The People of the United States 

We the people of the United States . . . do ordain and establish 
this Constitution for the United States of America. 

In the history of constitutional government and of 
democracy no phrase stands out more strikingly than this: 
“We the people of the United States.”! Just as our 


1In the original drafts of the Constitution the names of the 
separate states were mentioned. Almost at the last minute that 
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national Constitution was the first and the best of national 
written constitutions, just as the American people stand 


for the greatest demo- 
cratic nation in the 
history of the world, 
so this phrase, “ We 
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United States,’ em- 
bodies the substance of 
nationality and democ- 
racy. 
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SEAL OF THE UNITED STATES 


The Constitution of the United 


States was made by the American people and represents the 
sovereignty of the American nation. The brief opening 
phrase was the best that could be devised and has been 
equally satisfactory more than a century ago and to-day ; 
as we have just seen,' this fact is typical of the Constitution 


draft was changed because new states would afterward be admitted. 
To include the names of those new states would require a constitu- 
tional amendment; to omit them would be unfair. The phrase was, 
therefore, probably adopted not in convention, but in one of the 
committees, as the best solution of an embarrassing problem. Even 
as late as the Webster-Hayne debate these facts were not known. 
When Webster declared (1831) that this was the people’s Constitu- 
tion, he was really stating a fact, although it was not until the time of 
the Civil War, when the nation was completely organized and the 
old claim of state sovereignty disappeared, that the phrase took on 


new meaning. 
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as a whole. ‘We the people of the United States” 
represents more to the great nation of to-day than to the 
United States of 1787; it stands unaltered in form, but 
with added importance and meaning. Ina similar manner 
the whole Constitution, practically without change of 
form,! has become the living embodiment of the American 
people for whom it was established, a nation which has 
organized and developed a great federal system, republi- 
can in form and democratic in spirit. 


A More Perfect Union 


. in order to form a more perfect Union 


Legal Union In 1787 the need of a more perfect union than that of 
new organ- the Confederation was imperative.” Weak and _ineffi- 
aaa cient as government under the Confederation was, we 
must not overlook the fact that the Confederation played 
a very important part in the history of American Union. 
Although its Congress possessed less authority than did 
the Second Continental Congress, which exercised war 
powers, nevertheless the Confederation was a legal union 
binding the states together in time of peace. It was 
based upon a written document, the first that had been 
used for a united people occupying a large territory. The 
fact that it did unite the states legally was itself of over- 
whelming importance, even if the unity of the states was 
almost destroyed by their claim of state sovereignty. 
To make this union more perfect was a task worthy of the 
time and the Convention. 
1Only nine amendments have been adopted since the original 


Bill of Rights. 
2 On defects of the Confederation, see pp. 13-14. 
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From the standpoint of later history the Union was 
far more perfect than even the members of the Conven- 
tion had dared hope. Without sacrificing the rights and 
the self-government of the states, a Union was created 
with a strong and successful government. The effective 
codperation between nation and states in the American 
federal system is one of the political wonders of the mod- 
ern world. 


The Establishment of Justice 
. establish justice 


In no group can rights be enjoyed and duties be per- 
formed properly unless the group has a proper organiza- 
tion, suited to its various needs. The Confederation 
failed because the American people had many more needs 
in common than could be protected or secured by the 
Congress of the Confederation. Merchants, investors, 
and creditors of the government did not get justice be- 
cause they were cheated by poor business conditions, 
depreciated currency, and loss of government credit. 
Outside the fields of business and finance, justice could 
not be secured under the Confederation because there 
were no federal courts. No department of the govern- 
ment of the United States was prepared to examine dis- 
putes and grant fair play to all parties. 

Under the new Constitution business men, being pro- 
tected, were able to secure justice. To widows and others 
who had invested their savings in securities, there was 
now an adequate return. By the national Bill of Rights 
both the personal and property rights of citizens were 
protected from arbitrary action on the part of the federal 
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officials. Under the Constitution, the courts of the nation 
have safeguarded the interests and protected the rights 
of citizens against any government whatsoever. Among 
Anglo-Saxon peoples it has always been a maxim that 
justice shall not be sold, delayed, or denied. In no other 
country, however,-are the rights of the individual safe- 
guarded as they are by the courts of the United States, 
state and national; for the administration of justice is 
preéminently the sphere of the judiciary, and in the his- 
tory of courts none stands so high as the Supreme Court 
of the United States. 


Domestic Tranquillity 
. insure domestic tranquillity 


An inefficient government, such as the Congress of the 
Confederation, unable to protect business and the rights 
of citizens, really stirs up disorder. Under the Confedera- 
tion unrest and disorder were rampant. Distress was 
so great that relief measures were demanded. If these 
were forthcoming, one class was relieved at the expense 
of another. When no relief was granted, as in Massa- 
chusetts, the discontented factions took up arms and 
organized a rebellion. The rebellion was suppressed by 
the state militia; but the people realized that unless a 
better general government were organized soon, there 
would be in the United States no domestic tranquillity. 

In the decades following the adoption of the Constitu- 
tion there was no repetition of anything similar to Shays’ 
Rebellion of 1787. Order was maintained throughout 
the states and, therefore, throughout the United States, 
and it was preserved by ordinary legal processes and not 
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by force. In the maintaining of order, the American people 
under the national Constitution have solved the problem 
of leaving control of local affairs to local authorities, of 
statewide affairs to state governments, and of national 
affairs to the national government, all safeguarded and 
protected under the Constitution by our national courts. 


Questions 

1. Quote the Preamble. 

2. Why did Alexander Johnston call the word “ people” the 
political “‘ 2” of American history ? 

3. Show many ways in which the Union under the Constitution 
was more perfect than that under the Confederation. 

4. What is a constitution? Who has the right “ to ordain and 
establish” one? How may a new Constitution be ordained and 


established ? 
5. Give advantages of a written constitution. Explain advan- 


tages of an unwritten constitution. May an unwritten constitution 
be “ ordained and established ”? 


IMPROVEMENT OF OLD PURPOSES 


Defence 


. . . provide for the common defence 


An examination of the powers of Congress! reveals 
the fact that nearly half of them pertain to defence. In 
a study of present expenditures of our national govern- 
ment, we discover that more than half of the total is 
due to past or to possible future wars. Since union was 
first formed in order to carry on war against Great Britain, 
we see why the problem of defence loomed large in the 
organization of the Confederation and in the drafting of 
the present Constitution. In their relations with for- 


1 Article I, section 8, 
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eign countries, a peaceful people such as those of the 
United States must be able to protect adequately their 
nation and their government and to guard the interests 
of their citizens who venture beyond the national boun- 
daries. 


General Welfare 
. . . promote the general welfare 


It can easily be seen from the preceding paragraphs 
that general welfare suffers when a people are not properly 
organized with the right kind of government. They do 
not wish too much government, but they must not have 
too little; otherwise they will not be safeguarded, their 
liberties will not be protected, and their welfare will suffer. 

No one contends that the present Constitution of the 
United States is chiefly responsible for the unexampled 
successes and prosperity of the American people. Never- 
theless, any comparison of conditions immediately before 
the adoption of this Constitution and conditions after- 
ward shows the effect of its adoption upon general wel- 
fare. In later decades the constantly better Union 
brought more universal welfare. 


Liberty 
. . secure the blessings of liberty to ourselves and our pos- 
terity 
When the American people declared their independence 
of Great Britain, they did so primarily to protect and 
preserve individual liberty.! In the twentieth century 
we hear much less about personal freedom than did our 
ancestors in the eighteenth. We have, however, broad- 


1 pp. 11-12. 
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ened our concepts of liberty ; and to-day individual rights 
are protected better than they were in the eighteenth 
century.!. By the development under our Constitution 
of a highly complex political, economic, and social organ- 
ization, in which the citizen has his own place and rights, 
the twentieth century citizen enjoys more real liberty 
than was possible a century and a half ago. 


Questions 


1. What share has “defence” played in the organization of 
nations? Of the total expenditures of the national government 
during the year just passed, what part was devoted to pensions ; 
to interest on the public debt; to the maintenance of the present 
army and navy ; and to further preparation for possible future wars? 

2. Mention some of the liberties enjoyed in the twentieth century 
which were not exercised in the eighteenth. 


1See Chapters VIII and IX. The direct protection of personal 
rights is the prerogative of the states. 
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CHAPTER IV 
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Organization of Congress 


All legislative powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate and House of 
Representatives. 


In organizing the first state governments the American 
people had favored three distinct and rather separate 
departments, the legislative, the executive, and the judi- 
cial. At the beginning, however, the legislative depart- 
ment, which represented the only branch of the colonial 
government in which most of the colonists had had any 
share, practically controlled the whole government of the 
state. It dominated the governor and judiciary, as well 
as local officials, whom it usually appointed. By 1787, 
however, a reaction had set in; and the executive and 
judicial departments were made really separate and in- 
dependent. To the legislative department, therefore, 
was granted all of the law-making and financial powers 
of the national government, but without the right to in- 
terfere with the enforcement, administration, or interpre- 
tation of the law. 

Following the experience of the state legislatures and 
the British Parliament, Congress was organized, not in 
one house as under the Confederation, but in two cham- 
bers. One of these, the House of Representatives, was 
to represent the people directly; the other, the Senate, 

4d 
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primarily represented the states. Senators were not 
_ delegates, however, as were members in the Congress of 
the Confederation ; because each senator had a vote, and 
he might not be recalled by the state legislature through 
which he had been elected.! 


Meetings of Congress 


The Congress shall assemble at least once in every year, and such 
meeting shall be on the first Monday in December, unless they shall 
by law appoint a different day. 


Neither house, during the session of Congress, shall, without 
the consent of the other, adjourn for more than three days, nor to 
any other place than that in which the two houses shall be sitting. 


. . . (The President), may, on extraordinary occasions, convene 
both Houses, or either of them, and in case of disagreement between 
them, with respect to the time of adjournment, he may adjourn them 
to such time as he shall think proper ; 


Between king and Parliament, between governors and 
assemblies, there had been prolonged disputes over time 
and frequency of meetings. The Constitution prescribes 
that Congress shall assemble at least once a year, on the 
first Monday in December, until that time is changed by 
law. A Congress continues in existence for two years 
from the date of taking office, which is the March 4 after 
the election of members of the House. For example, the 
sixty-eighth Congress opened its sessions March 4, 1923 
and expires March 4, 1925. Its first regular session, how- 
ever, did not occur until December, 1923. 

Sessions of Congress are regular and special; the regu- 
lar sessions are long or short. The first regular session 
is a long one, continued until the next summer. The 


1 See p. 53 on election of senators. 
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second regular session, beginning the following December, 
closes by limitation on the fourth day of March. It is 
unfortunate that a period of thirteen months usually 
elapses between the election of a Congress and its first 
regular session. Much discussion has been given to the 
problem of prompter meetings; the time could be short- 
ened by a law of Congress. Special sessions may be 
called by the President, but only a few have ever been 
held. 


THE SEPARATE HOUSES AND SPECIAL POWERS 
The House of Representatives : 


Representatives and direct taxes shall be apportioned among the 
several states which may be included within this Union, according 
to their respective numbers” . . . The actual enumeration shall 
be made within three years after the first meeting of the Congress 
of the United States, and within every subsequent term of ten years, 
in such manner as they shall by law direct. The number of repre- 
sentatives shall not exceed one for every thirty thousand, but each 
state shall have at least one representative ;* 


The House of Representatives is composed of repre- 
sentatives chosen from districts, the number depending 


1 Neither house may adjourn without the other, but they have 
always agreed upon time of adjournment, and the President, there- 
fore, has never interfered. 

2“ |, . which shall be determined by adding to the whole number 
of free persons, including those bound to service for a term of years, 
and excluding Indians not taxed, three fifths of all other persons.”’ 
For the new method of determining population, see Amend. XTV, § 2. 

a“. . and until such enumeration shall be made, the state of 
New Hampshire shall be entitled to choose three, Massachusetts 
eight, Rhode Island and Providence Plantations one, Connecticut 
five, New York six, New Jersey four, Pennsylvania eight, Delaware 
one, Maryland six, Virginia ten, North Carolina five, South Carolina 
five, and Georgia three.” 
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on the population of the states. According to the original 
Constitution the population should be determined by 
counting all free inhabitants and three fifths of all others.1 
This three-fifths rule for slaves was of course automati- 
cally dropped with the adoption of the Thirteenth Amend- 
ment, which abolished slavery. In order to determine 
the number that the states shall have in the House of 
Representatives, popularly called the House, every ten 
years Congress authorizes a census and passes an appor- 
tionment act. As the population increases, it selects a 
new ratio, but the attempt has usually been made not to 
reduce the number of members from any state. Since 
1911 the ratio has been one representative to every 
211,887. 

It has been customary to divide the states into dis- 
tricts. To save redistricting a state, a representative 
may be elected at large from the state; occasionally all 
_ representatives have been chosen at large. In arranging 
new districts, a state legislature has often been tempted 
to “ gerrymander,” or group counties in such a manner 
as to give an advantage to the political party in power. 
The law of Congress insists that districts shall be compact 
and contiguous, as well as of nearly equal population. 


Qualifications, Term, and Election of Representatives 


The House of Representatives shall be composed of members 
chosen every second year by the people of the several states, and 


the electors in each state shall have the qualifications requisite for 77 


electors of the most numerous branch of the state legislature. 


No person shall be a representative who shall not have attained 
to the age of twenty-five years, and been seven years a citizen of the 
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United States, and who shall not, when elected, be an inhabitant of 
that state in which he shall be chosen.! 


The times, places, and manner of holding elections for senators 
and representatives shall be prescribed in each state by the legis- 
lature thereof; but the Congress may at any time by law make or 
alter such regulations, except as to the places of choosing sena- 
tors. 


When vacancies happen in the representation from any state, the 
executive authority thereof shall issue writs of election to fill such 
vacancies. 


A representative must be at least twenty-five years of 
age, have been seven years a citizen of the United States, 
and “an inhabitant of that state in which he shall be 
chosen.” As is well known, in colonial times none but 
a resident of a district in which the member was chosen 
had ever been elected representative. This usage has 
been continued. It was asserted by a distinguished critic 
of American institutions, James Bryce, that this practice 
is a serious defect of the American system of government. 
He believed in the decided superiority of the British plan, 
which allows any district to choose as its representative 
any one it wishes to have represent. it, irrespective of his 
residence. 

The Constitution prescribes that the members of Con- 
gress shall be elected for terms of two years by those voters 
in each state who shall have the qualifications for electors 
of the most numerous branch of the state legislature. 
To-day this provision means little, but a century and a 
third ago a higher qualification was necessary in voting 

1 Consult also Article I, section 6, clause 2 . . . ‘‘ no person hold- 


ing any office under the United States shall be a member of either 
house during his continuance in office.”’ 
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for a governor than for a state senator, and for a state 
senator than for an assemblyman. 


Officers and Special Powers of the House 


The House of Representatives shall choose their Speaker and 
other officers; and shall have the sole power of impeachment. 

The President, Vice President and all civil officers of the United 
States shall be removed from office on impeachment for, and 
conviction of, treason, bribery, or other high crimes and mis- 
demeanors. 

All bills for raising revenue shall originate in the House of Repre- 
sentatives; but the Senate may propose or concur with amendments 
as on other bills. 

_ and if no person have such majority [of the whole 
number of presidential electors], then from the persons hav- 
ing the highest numbers, not exceeding three on the list of those 
voted for as President, the House of Representatives shall choose 
immediately, by ballot, the President. But in choosing the Presi- 
dent, the votes shall be taken by states, the representation from 
each state having one vote; a quorum for this purpose shall con- 
sist of a member or members from two thirds of the states, and a 
majority of all the states shall be necessary to a choice. . . 


Each house of Congress. controls its own members, 
elects its own officers, makes its own rules, and regulates 


its own internal affairs. The officers of the House in- 


clude the presiding officer, the Speaker. For nearly a half - 


century after the Civil War the Speaker of the House of 
Representatives was second in importance among national 
officials only to the President of the United States. He 
appointed the all-important House committees, decided 
who might address the chamber, and was influential in 
choosing the business that should be transacted on the 
floor of the hall of representatives. Since 1910 the 


1 pp. 57-58. 
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House has withdrawn some of these powers from the 
Speaker and no longer allows him, as a member of the 
Committee on Rules, to decide what business shall be 
transacted. 

The House of Representatives has sole power of im- 
peaching those national officers, President, Vice President, 
and crvit officers, who may be impeached. Impeachment 
means, however, nothing but an official charge against 
an executive or judicial official of the United States. Since 
each house controls its own affairs, members of Congress 
are not subject to impeachment. Trials of impeached 
officials are conducted in and before the Senate.’ 

The House of Representatives has the sole power to 
originate bills of revenue. This practice follows the 
usage of the colonial assemblies.” In the Convention of 
1787 the members of the large states contended that this 
power would not be very important. They were correct ; 
although the Senate may not propose bills for raising 
revenue, it does not hesitate to substitute its ownrevenue 
measure for a House revenue bill which has been sent to 
it for approval. A good example of this substitution is 
presented by the tariff bills of 1888. The Democratic 
House passed the Mills bill, a revenue measure; the 
Republican Senate substituted a protective tariff. Neither 
was enacted into law. 

When the electoral college fails to select a President,* 
the House of Representatives makes the choice. The 
members vote in groups by states, each state having one 
vote. In 1801 the House was called upon to break the 
tie between Jefferson and Burr. In 1825, under Amend- 
ment XII, the House chose John Quincy Adams from 


1p. 55. 2p. 6. 3 pp. 100-103. 
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the three highest candidates, the fourth having been 
eliminated. 


The United States Senate 


The Senate of the United States shall be composed of two senators 
from each state, elected by the people thereof,! for six years ;* and 
each senator shall have one vote. The electors in each state shall 
have the qualifications requisite for electors of the most numerous 
branch of the state legislatures. 


When vacancies happen in the representation of any state in the 
Senate, the executive authority of such state shall issue writs of 
election to fill such vacancies; Provided that the legislature of any 
state may empower the executive thereof to make temporary appoint- 
ments until the people fill the vacancies by election as the legislature 
may direct.* 


No person shall be a senator who shall not have attained to the 
age of thirty years, and been nine years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that 
state for which he shall be chosen. 


. . - No state, without its consent, shall be deprived of its equal 
suffrage in the Senate. 


1 The original method, abandoned in 1913, declared that (Article I, 
section 3, clause 1) . . . “the Senate of the United States shall be 
composed of two senators from each state chosen by the legislature 
thereof, for six years; and each senator shall have one vote.” 

*“ Immediately after they shall be assembled in consequence of 
the first election, they shall be divided as equally as may be into three 
classes. The seats of the senators of the first class shall be vacated 
at the expiration of the second year, of the second class at the expira- 
tion of the fourth year, and of the third class at the expiration of the 
sixth year, so that one third may be chosen every second year; 
and if vacancies happen by resignation, or otherwise, during the 
recess of the legislature of any state, the executive thereof may make 
temporary appointments until the next meeting of the legislature, 
which shall then fill such vacancies.” (Art. I,.§ 3) cl, 2.) 

*“This amendment shall not be so construed as to affect the 
election or term of any senator chosen before it becomes valid as part 
of the Constitution.’”’ (Amend. XVII, cl. 3.) 
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The Senate represents the states; the House, the 
people. Because the states of the Union are equal legally, 
there is the same number of senators from all states,! 
large or small, thinly settled or populous. By granting 
to senators a term of six years,’ one third retire every 
second year, leaving at least two thirds of the members 
men of experience in the Senate. This arrangement 
gives continuity to the upper house. The dignity, the 
power, and the method of selection of its members have 
made the Senate a body of unusual conservatism and au- 
thority in a federal system, in which the member states 
are the component units. When the states were rela- 
tively more important, the Senate, made up of their rep- 
resentatives, was correspondingly more august. 

The Seventeenth Amendment was thought necessary 
because the old method of electing senators by legislatures 
was undemocratic and slow. In the attempt to secure 
election by legislature, protracted contests frequently 
took place, and there existed temptation to bribe or un- 
duly influence legislators. The Seventeenth Amendment 
did not change representation of the states in the Senate ; 
but it transferred the election of senators to popular vote, 
the proper method to be used by a democracy for the 
selection of all members of its law-making bodies. 


Officers and Special Powers of the Senate 


The Vice President of the United States shall be President of the 
Senate, but shall have no vote, unless they be equally divided. 


1The states cannot be deprived of equal representation in the 
Senate, without their consent. 

2To the eighteenth century objectors who believed a long 
term an instrument of tyranny, the six-year term of the senators 
was an especial object of criticism. 
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The Senate shall choose their other officers, and also a President 
pro tempore, in the absence of the Vice President, or when he shall 
exercise the office of President of the United States. 


The Senate shall have the sole power to try all impeachments. 
When sitting for that purpose, they shall be on oath or affirmation. 
When the President of the United States is tried, the Chief Justice 
shall preside; and no person shall be convicted without the con- 
currence of two thirds of the members present. 


Judgment in cases of impeachment shall not extend further than 
to removal from office, and disqualification to hold and enjoy any 
office of honor, trust, or profit, under the United States; but the 
party convicted shall nevertheless be liable and subject to indict- 
ment, trial, judgment, and punishment, according to law.’ 


(The President) shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two thirds of the 
senators present concur; and he shall nominate, and by and with 
the advice and consent of the Senate, shall appoint ambassadors, 
other public ministers and consuls, judges of the Supreme Court, 
and all other officers of the United States, whose appointments are 
not herein otherwise provided for, and which shall be established by 
law. . 


. .. The person having the greatest number of votes as Vice 
President, shall be the Vice President, if such number be a majority 
of the whole number of electors appointed, and, if no person have a 
majority, then from the two highest numbers on the list, the Senate 
shall choose the Vice President; a quorum for the purpose shall 
consist of two thirds of the whole number of senators, and a majority 
of the whole number shall be necessary to a choice. But no person 
constitutionally ineligible to the office of President shall be eligible 
to that of Vice President of the United States. 


The Senate does not elect its regular presiding officer, 
for the Vice President serves in that capacity. When he 
presides, he may not take part in discussion, nor may he 
vote, except in case of a tie. The Senate usually elects 
its own president “ pro tempore,” who presides when the 
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Vice President is absent or fails to select someone to fill 


the chair. Any senator who is presiding, whether he is 


’ 


president “‘ pro tem.”’ or not, has all of the rights of any 
other senator; by becoming presiding officer, he does 
not lose his right to vote, and he can speak by calling 
someone else to the chair. 

The Senate has the sole power to try cases! brought 
on impeachment by the House of Representatives. When 
the Senate sits as a court, its procedure is that of a court 
and not that of a legislative body. If the President of 
the United States is tried, as was the case with Andrew 
Johnson in 1868, the chief justice of the Supreme Court 
of the United States presides.2 There is no conviction 
for persons tried on impeachment except upon vote of 
two thirds of the senators present. The dramatic trial 
of President Andrew Johnson, it will be recalled, was 
decided by a single vote, because the number of senators 
who favored the removal of the President was one less 
than the necessary two thirds. 

As will be explained more fully,’ the President really 
makes treaties; but the Senate, owing to its right to ratify 
treaties, can block or modify his plans and policies by 
withholding or granting the two-thirds vote necessary 
for the ratification of a treaty. Several times the Senate 
has refused ratification, as in the proposed annexation of 


1 This is the sole survival, as it were, of the right still exercised by 
the upper house of the British Parliament, the House of Lords, to 
serve as a high judicial tribunal. 

2There is good reason for this arrangement: as the presiding 
officer of the Senate might become President (see p. 104), if the Sen- 
ate voted for conviction, he might not be an impartial presiding 
officer. 

3 pp. 108-110. 
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Texas in 1844 and of Hawaii in 1893, and in the rejection 
of the Versailles treaty at the close of the World War 
(1919). In the appointment of public officials, however, 
the Senate usually has the right of prenomination as well 
as of confirmation of the appointments; that is, for the 
different national offices within any state, the President 
usually nominates those recommended to him by senators 
of his own party from that state. In considering treaties 
and appointments the Senate holds “ executive sessions,” 
which frequently are secret. 


Questions 


1. What are legislative powers? How do you account for the 
names of the houses of Congress? 

2. How long an interval should elapse between the election of 
members of Congress and the first regular meeting of that body? 
Give a history of the changes in the qualifications of voters for mem- 
bers of the House. 

3. Explain advantages and disadvantages of the English system 
of general representation for districts. Do the same for the American 
system of district representation. 

4. Explain why the Speaker of the House was formerly the most 
powerful national official with the exception of the President. 

5. In English-speaking countries the lower house of the legis- 
lature usually has special powers in raising of revenue. Why? 
Give the history of this practice. 

6. In your copy of the Constitution locate the special powers of 
the Senate. Compare, in importance, the special powers of each 
chamber. Contrast the special powers of Congress with the special 
powers of the houses in the legislature of your state. 

7. Study some historical problems connected with special powers 
of either house: for example, election of a President by the House, 
or the making of some important treaties. 

8. Explain the place of the Senate in our national system of 
government. (Consult Bryce, The American Commonwealth.) 
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9. Give names of the congressman from this district and of both 
United States senators from this state. How long have they held 
these positions? Of what party or parties are they members? 


ORGANIZATION AND METHODS OF CONGRESS 


Regulations for Each House 


Each house shall be the judge of the elections, returns, and qualifi- 
cations of its own members, and a majority of each shall constitute 
a quorum to do business; but a smaller number may adjourn from 


day to day and may be authorized to compel the attendance of Gg 


absent members in such manner, and under such penalties, as each 
house may provide. 


Each house may determine the rules of its proceedings, punish 
its members for disorderly behavior, and, with the concurrence of 
two thirds, expel a member. 


Each house shall keep a journal of its proceedings, and from time 
to time publish the same, excepting such parts as may in their judg- 
ment require secrecy; and the yeas and nays of the members of 
either house on any question shall, at the desire of one fifth of those 
present, be entered on the journal. 


Each house controls its. own internal organization. 
No court or other body may decide whether a member 
of Congress is elected; for each house decides the matter 
absolutely for its members. In case of a contest, a stand- 
ing committee reports on the case, and the house votes 
according to the evidence or according to its prejudices. 

A majority of the members of each house constitutes a 
quorum ; and, as we shall see, a majority of those present 
may pass a bill. This is different from the practice in 
most of the states; before a bill may become a law, most 
state constitutions require the approval of a majority 
of those elected to each house of the state legislature. 
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About a generation ago, when the national House of 
Representatives was about evenly divided between the 
two major parties, a problem arose about the counting 
of those who were present but did not vote. The mem- 
bers of the minority contended that they were not to be 
counted unless they voted. The Speaker, Thomas B. 
Reed, insisted upon counting all who were present; his 
enemies conferred upon him the title of “ Czar.” 

Records are kept of the proceedings of Congress, in- 
cluding all votes, but there are no official records of the 
meetings of committees, in which most of the work of 
the House is done. At the request of one fifth of the 
members present, the roll may be called, alphabetically, 
yeas and nays being recorded. This list constitutes a 
public record that is highly desirable on important meas- 
ures; but the demand for a roll call has been abused by 
the minority. When the time limit is short before ad- 
journment, this has been a favorite method of filibustering. 


Members — Compensation, Privileges, and Disabilities 


The Senators and representatives shall receive a compensation 
for their services, to be ascertained by law, and paid out of the 
treasury of the United States. They shall in all cases except treason, 
felony, and breach of the peace be privileged from arrest during 
their attendance at the session of their respective houses, and in 
going to and returning from the same; and for any speech or debate 
in either house, they shall not be questioned in any other place. 


No senator or representative shall, during the time for which he 
was elected, be appointed to any civil office under the authority of 
the United States, which shall have been created, or the emoluments 
whereof shall have been increased during such time; and no person 
holding any office under the United States shall be a member of 
either house during his continuance in office. 
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The senators and representatives . . . shall be bound by oath 
or affirmation, to support this Constitution; but no religious test shall 
ever be required as a qualification to any office or public trust under 
the United States. 


The salaries of the senators and representatives consist 
of a stated yearly sum, besides mileage to and from the 
meetings of Congress, franking privileges, pay for secre- 
taries, and some other perquisites. At first the salary 
was six dollars a day. In 1866 it was increased to $5000 
a year, and in 1907 to $7500, a small sum considering the 
cost of living in Washington and the status to be main- 
tained by the nation’s representatives. The Speaker of 
the House and the Vice President receive a salary of 
$12,000 each. For many years the mileage has been 
twenty cents a mile. 

No one may cause the arrest of a member of Congress 
except in case of treason, felony, or breach of the peace. 
This provision was inserted to prevent the executive de- 
partment from interfering with the rights and freedom of 
members of the national legislature. It seeks to prevent 
abuses similar to those of the British king with members 
of Parliament or interference by the royal governors in 
the colonies with the assemblies of those colonies. 

Because of the abuses in the English government by 
which the crown controlled the legislature, either by ap- 
pointing members to lucrative offices outside of Parlia- 
ment or by securing the appointment of executive officials 
as members of Parliament, the Constitutional Convention 
adopted the important paragraph embodied in clause two 
of section six of the first article. To prevent our execu- 
tive and legislative branches from codperating to the loss 
of the nation, a quarter of the time of the Convention of 
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1787 was spent in discussing methods of avoiding bribery 
and undue influence, either by the executive department 
over the legislature, or by Congress over the President. 


Methods of Enacting Law 


Every bill which shall have passed the House of Representatives 
and the Senate, shall, before it become a law, be presented to the 
President of the United States; if he approve he shall sign it, but 
if not he shall return it, with his objections, to that house in which it 
shall have originated, who shall enter the objections at large on their 
journal, and proceed to reconsider it. If, after such reconsideration, 
two thirds of that house shall agree to pass the bill, it shall be sent, 
together with the objections, to the other house, by which it shall 
likewise be reconsidered, and, if approved by two thirds of that 
house, it shall become alaw. But in all such cases the votes of both 
houses shall be determined by yeas and nays, and the names of 
the persons voting for and against the bill shall be entered on the 
journal of each house respectively. If any bill shall not be returned 
by the President within ten days (Sundays excepted) after it shall 
have been presented to him, the same shall be a law, in like manner 
as if he had signed it, unless the Congress by their adjournment 
prevent its return, in which case it shall not be a law. 


Every order, resolution, or vote to which the concurrence of the 
Senate and House of Representatives may be necessary (except ona 
question of adjournment) shall be presented to the President of the 
United States and, before the same shall take effect, shall be approved 
by him, or, being disapproved by him, shall be repassed by two thirds 
of the Senate and House of Representatives, according to the rules 
and limitations prescribed in the case of a bill. 


These paragraphs show the truth of the statement 
made about fear of unnecessary dominance or influence 
by the President over Congress. Comparatively little 
attention is given to the method of enacting laws, but in 
great detail the method of presidential participation in 
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Sixty-seventh Gongress of the Gnited States of Amira; 
At the Fourth Session, 


Begun and held at the City ‘of Washington on Monday, the fourth day 6£ 
December, one thousand nine hundred and twenty-two. ~ ~ : 


AN ACT 
( To authorize the building of a bridge across the Great Pee Dee 
t River in South Carolina. 
| Be it enacted by the Senate and House of Representatives of the 
' United States of America in Congress. asembled, That the counties 
: of Marlboro and Darlington be, and they are hercby, authorized to 
H construct, maintain, and operate a bridge and approaches thereto 


across the Great Pee Dee River at a point suitable to, the interests 
of navigation and at or near Society Hill, in Darlington County, 
South Carolina, in accordance with tle provisions of the Act en- 
titled “An Act to regulate the construction of bridges over navigable 
waters,” approved March 23, 1906. i \ 

Src. 2. That the right to alter, amend, or repeal this Act is hereby 


expressly reserved. 
i 
| 
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law-making is described. Bills may not be introduced 
by the members of a cabinet who are also members of the 
legislature, as is done in England, because the American 
cabinet is made up of the President’s appointees. 

In either house, bills are introduced by ordinary mem- 
bers. They are then submitted to committees. In the 
Constitution nothing is said about sessions of committees," 
although now they are of very great importance in the 
process of legislation. In these committees is done the 
real work of Congress: studying problems, gaining in- 
formation from experts or others who are particularly 
interested, and reorganizing the materials and form of 
bills. Without the committees, Congress, and particu- 
larly the large and unwieldy House of Representatives, 
would function much more slowly and ineffectively. If a 
bill is reported-back by a committee and is then approved 
by a majority of those present in the house, it is brought 
before the other chamber. If approved in the second 
house, it is sent to the President, who either approves it 
or exercises his veto.2, A two-thirds vote is required to 
override the presidential veto. 

In Congress votes are taken in one of three ways: 
either “viva voce,” the presiding official determining 
the decision by the volume of sound; by a rising vote, 
those on each side being counted; or by the roll call, 
recording the ayes and noes. For years it has been sug- 
gested that the large House, if not the smaller and more 
dignified Senate, use an electrical device by which each 
member might press the “ aye”’ or the “no” button on 
his desk. This plan has never been tried. 


1 Committees are numerous and are composed of from three to 
thirty-five members. 2 pi Mla: 
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At the’ Second Session, f 


Begun and. field at the City | of Washington on Monday, the fifth day of December, 
* one thousand nine hundred and twenty-one. 


JOINT RESOLUTION 


Favoring tho establishment in Palestine of a national home’fur the Jewish R 
people. 


Resolved by the Senate and House of Representatives of the United Stiles | 
of America in Congress assembled, That the United States of America favors f 
the cétablishment in Palestine of a national home for the Jewish people, it H 
being clearly understood that nothing shall he done which may prejudice the | 
civil and religious rights of Christian and all other non-Jewish conununities 
in Palestine, and that the holy places and religious buildings and sites in 


| 

| 

j 

Palestine shall be adequately protected. | j 
SELLA | 


Speaker of the House af Representatives. 
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Questions 


1. Compare the quorum in the British House of Commons and 
that in the House of Lords with those of Congress. What is the 
difference between the British method of deciding elections and that 
used in Congress? 

2. Give the names and character of the official publications of 
the houses of Congress. 

3. Are members of Congress underpaid? Is the standard accord- 
ing to which you decide this question the cost of keeping up appear- 
ances or of service to the country? 

4. Give one historical reason for each of the constitutional privi- 
leges and disabilities of members of Congress. 

5. Judging from the provisions of the Constitution and from your 
knowledge of American history, which house of Congress has the 
most power in law-making? Why? 

6. Name at least five committees of the Senate and ten of the 
House, with the names of the chairmen of at least half. (Consult 
Congressional Directory or World Almanac.) 

7. Compare the method of law-making in Congress with the 
method in the legislature of your state. (Consider length of sessions, 
customary or compulsory use of committee system, vote required in 
each house before a bill may be passed, and percentage of members 
necessary to enact a law after an executive veto.) 

8. What is a concurrent resolution? Under what circumstances 
is use made of a joint resolution? Which must the President sign 
or veto? Why? 

9. What are the differences between the English cabinet system 
and the American presidential system, so far as they deal with the 
proposal, enactment, and approval of laws? 

10. What provisions of the Constitution deal with political 
parties? What part do our national parties play in the election 
of members of Congress, in the organization or work in our na- 
tional government; in short, in our whole constitutional system? 

1i. Make a table of the following, writing ‘‘yes’’ after those 
authorized by the Constitution, with clause giving authority, and 
“no” after others, possibly with provision of the Constitution: 
(a) senators elected by state legislatures, (b) representatives at least 
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twenty-five years of age, (c) New York has more representatives than 
Tennessee, (d) the governor of Minnesota fills vacancies from that 
state, (e) the Senate chooses its own Speaker, (f) the term of senators 
is six years, (g) a constitutional amendment changing the represen- 
tation in the Senate requires a two-thirds vote of each house of 
Congress and ratification by three fourths of the states, (h) a senator 
must be at least twenty years of age, (i) the Vice President is Presi- 
dent pro tempore, (7) senators receive $15,000 a year, congressmen 
$10,000, (k) the House of Representatives has sole power of im- 
peachment, (/) members of Congress and governors of states may 
be impeached by the House, (m) the Senate tries cases after impeach- 
ment, but does not convict except by a two-thirds vote, (7m) in case of 
dispute, the Supreme Court decides who is elected to the Senate, 
(0) senators are privileged from arrest except in cases of treason, 
felony, and breach of the peace, (p) the House holds executive ses- 
sions, (g) when the electoral college fails to elect a President, the 
House chooses, (r) treaties are ratified by the Senate by a two-thirds 
vote, (s) the House has sole power to originate bills of revenue, 
(t) the Senate has sole power to originate bills for appropriating 
money, (w) no bill can be considered in the Senate unless it has been 
reported back by a committee, (v) bills passed by both houses and 
vetoed by the President must be repassed by a two-thirds vote, 
(w) each new Congress must hold its first session on the first Monday 
in December, (x) upon retiring from office, congressmen can occupy 
large salaried positions which they have created, (y) no vote is taken 
in Congress except by roll call. (z) The Senate appoints justices of 
the Supreme Court and the House selects all other national judges. 
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The Grant of Financial Powers 


The Congress shall have power to lay and collect taxes, duties, 
imposts, and excises, to pay the debts! and provide for the common 
defence and general welfare of the United States.?* 


No capitation, or other direct, tax shall be laid, unless in propor- 
tion to the census or enumeration herein before directed to be taken.*® 


The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the 
several states, and without regard to any census or enumeration. 


No tax or duty shall be laid on articles exported from any state. 


The Congress shall have power . . . to borrow money on the 
credit of the United States. 


1 All debts contracted and engagements entered into, before the 
adoption of this Constitution, shall be as valid against the United 
States under this Constitution, as under the Confederation (Art. VI, 
el). 

2The migration or importation of such persons as any of the 
states now existing shall think proper to admit, shall not be prohib- 
ited by the Congress prior to the year one thousand eight hundred 
and eight, but a tax or duty may be imposed on such importation, 
not exceeding ten dollars for each person (Art. I, § 9, el. 1). 

3 The Congress shall have power to dispose of . . . the territory 
or other property belonging to the United States . . .(Art. IV, § 3, 
el, 2). 

4 Before the adoption of the Thirteenth Amendment population 
included all free persons and three fifths of all others. 

5See also Art. I, § 9, el. 6. 
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No money shall be drawn from the treasury, but in consequence of 
appropriations made by law; and a regular statement and account of 
the receipts and expenditures of all public money shall be published 
from time to time. 


Under the Confederation no power of taxation was 
granted to Congress. Congress was expected to finance 
its undertakings by requests upon states, by the issuing 
of paper money, and by borrowing. It did ask the states 
for small sums, which were paid reluctantly and incom- 
pletely ; Congress did not have sufficient revenue to pay 
the interest on the foreign debt. As the paper money 
was “not worth a continental,” no further use could be 
made of the printing press. Because Congress did not 
pay the interest on its foreign debt, it was unable to borrow 
more money abroad. With no interest paid on domestic 
certificates (eighteenth century bonds), the market value 
of those certificates had fallen to fifteen cents on the dollar, 
with practically no demand. With other sources of rev- 
enue inadequate, there was need of income from taxes. 
Twice under the Confederation attempts had been made 
to amend the Articles, in order to give Congress limited 
powers of taxation. In each case one state refused its 
consent and the measure failed, because a unanimous 
vote was necessary to amend the Articles of Confederation. 

This unfortunate experience of the Confederation was 
not lost on the members of the Convention ; in fact it was 
a spur to a very liberal grant of financial powers. The 
Constitution very wisely gives Congress the right to levy 
several kinds of indirect taxes; and it gives the right to 
levy capitation and other direct taxes in proportion to 
population. With ordinary revenue assured, it has real 
power to borrow money. 
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Early National Experience. — Alexander Hamilton, 
Secretary of the Treasury under Washington, favored 
a strong national government, with adequate revenues. 
To make the new government really national, he advo- 
cated numerous taxes and a complete refunding of the 
public debt. Congress provided at once for a tariff, and 
it made that tariff protective because its financial grant 
of powers included not only the words “ to pay the debts 
and provide for the common defence,” but also, the 
“general welfare of the United States.’ Later, excise 
taxes were levied, as were direct taxes upon houses, lands, 
and slaves. 

Under Hamilton’s direction the government refunded 
the national debt. The foreign and domestic debts 
were to be paid in full, and the national government 
assumed payment of all state debts. To aid the govern- 
ment in carrying on its work, Hamilton induced Congress 
to establish a Bank of the United States. As the grant 
of powers to Congress does not mention a bank, it was 
created under a liberal use of the powers granted in the 
last clause of section eight, article one, of the Constitu- 
tion, best known as the “ Elastic clause.” ! These powers 
are known as implied powers. 

When Jefferson became President, the expenses of the 
national government were reduced, and all national taxes 
were abolished, with the exception of duties upon imports. 
The Jeffersonian system remained in vogue to the time of 
the Civil War, except for a short interval during the War 
of 1812. 

Finances of the Civil War and Later. — With the Civil 
War, the financial history of the United States entered a 

1 pp. 93-94. 
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new era. A political party came into power which 
believed, as did Hamilton and his party, that the national 
government should extend its authority and should make 
use of all the resources in its possession. It was con- 
fronted with the problem of conducting a great war, in- 
volving huge expense. The first action taken was to 
increase duties upon goods imported from abroad, the 
next to levy taxes upon internal manufactures and upon 
incomes. At that time, as in Hamilton’s day, a tax on 
income was held not to be a direct tax and was, there- 


fore, considered constitutional. The government issued - 


$450,000,000 of treasury notes." It borrowed large 
sums of money, paying a high rate of interest on its 
bonds. For the bonds it received depreciated currency ; 
but, after the war, government bonds were redeemed in 
gold. 

In 1894, at a time of business depression, Congress 
passed an income tax providing a two per cent tax on the 
part of incomes in excess of $4000. The following year 
this tax was declared unconstitutional by the Supreme 
Court, because it was held to be a direct tax and was not 
levied according to population.” After nearly twenty 
years of agitation, the Sixteenth Amendment to the 
United States Constitution was adopted ; this article 
gives Congress full power to levy income taxes without 
considering population as _ the basis of assessment. 
Congress proceeded at once to levy a graduated tax of 


1 This was done under Art. I, § 8, cl. 2. The constitutional prob- 
lem of making these notes legal tender and of reissuing them in 
time of peace is considered on p. 84. 

2 The Supreme Court held (1880) in Springer v. U.S. that an in- 
come tax is not a direct tax. This position was reversed in Pollock 
v. Farmers’ Loan (1895). 
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from one to seven per cent upon the excess of incomes 
over $4000." 

Finances and Taxing Fower in Recent Years. — Heavy 
as were the financial burdens of the national government 
in the Civil War, they seem insignificant compared with 
the monies raised during the World War. Not all of 
these recent expenditures were American; for more than 
a third of the amount expended by us during the World 
War was in the form of loans to the Allies with whom the 
United States was associated in the contest against Ger- 


- Inany. Of the total war income nearly one third was raised 


World War 


loans 


Use of taxes 
to control 
other na- 
tionalaffairs 


by increased taxation. The rates on existing taxes were 
increased ; millionaire incomes paid as much as 77 per cent. 
Business taxes of different kinds were levied, including 
excess profits taxes and war profits taxes. Taxes were 
levied upon luxuries of all kinds, types, and descriptions. 
Other stamp taxes were created. In one year, 1919-20, 
the total revenue of the government from all these 
sources was $6,704,414,438. 

Chief dependence for World War revenue was placed 
upon loans. ‘There were four Liberty Loans, the first of 
which was at 33 per cent, the bonds being exempt from 
taxation of any kind. Later loans were at 4 or 41 per 
cent; but the interest on the bonds was not tax exempt 
above $30,000. The fifth loan (1919) was known as a 
Victory Loan. It can be seen from this recital how great 
is the financial power of the national government under 
the Constitution. 

The taxing power of Congress has been used not sim- 
ply to raise revenue, but to help in the solution of other 
problems. At the close of the Civil War, in order to 


1 For unmarried people over $3000. 
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force out of circulation the notes of state banks, Con- 
gress levied upon such notes an annual tax of ten per 
cent. Near the beginning of the twentieth century it 
placed upon colored oleomargarine a tax of ten cents a 
pound. As oleomargarine is a proper subject of an ex- 
cise tax, the courts upheld the tax, although its unques- 
tioned purpose was to limit the sale of a substitute for 
butter. By the use of the taxing power, Congress, in 
1919, sought to prohibit the transportation from state 
to state of goods made in factories which employed 
child labor; the courts had already held unconstitu- 
tional a law which had.attempted to solve this problem 
directly through the commerce clause. The child labor 
law of 1919 was held unconstitutional because, under 
guise of levying a tax, it attempted to regulate indus- 
try, a subject controlled by the states. 


Questions 


1. Quote the first clause of Article 1, Section 8. 

2. What were the problems of government finance under the 
Confederation ? 

3. What is meant by a tax? What are duties (financial) ; 
what are excises; to what extent have the different kinds of taxes 
been used by. the national government ? 

4, Compare the revenues of the national government with those 
of state or county government, noting character of taxes and sources 
of revenue for each. 

5. Should the national government surrender some of its forms of 
taxation to the state and local authorities? That is, in proportion 
to the benefits which we derive from each source, is the burden of 
national taxation relatively heavier than that of state and local 


taxes? 
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THE COMMERCIAL POWERS OF CONGRESS 

The Congress shall have power . . . to regulate commerce with 
foreign nations, and among the several states, and with the Indian 
tribes.! 

No preference shall be given by any regulation of commerce or 
revenue to the ports of one state over those of another; nor shall 
vessels bound to, or from, one state be obliged to enter, clear, or pay 
duties in another. 


Commerce under the Confederation. — Aside from the 
inability of the Congress of the Confederation to raise 
revenue adequate for the needs of the general government, 
its greatest single failure was its helplessness in the pro- 
tection of business. According to the Articles of Con- 
federation, Congress had the right to make treaties, a 
power denied to the states; but the states and not Con- 
gress might regulate both foreign trade and interstate 
trade, because they could levy duties on both and make 
other rules of trade. 

Among the several states the commercial situation was 
most serious. Congress had no power to make uniform 
regulations between the states or to insist that there should 
be free trade among them. Each state levied duties on 
goods bought from its neighbors, and made other un- 
pleasant and selfish rules, supposedly for its own advan- 
tage. The result was ill feeling, interference with trade, 
and, therefore, business depression. This state of affairs 
was remedied by the Constitution, which gave to Congress 
the right to regulate commerce among the several states 
and forbade the states to interfere with interstate com- 
merce. 


‘As is shown by the first “and,” the final phrase of this clause 
was an afterthought. 
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Congressional Control of Foreign Commerce. — Al- 
though Congress has the right to regulate foreign com- 
merce, it does so chiefly through direct regulations con- 
cerning imports and indirectly through the kind of treaties 
that the President may make. Since neither Congress 
nor the states have the power to levy duties upon exports, 
the control of the commerce is, therefore, usually in the 
form of tariffs. These tariffs distinguish between goods 
that are subject to duty and those that are brought in 
duty free. The duties themselves are either on the value, 
“ad valorem,” or upon weight or upon bulk, “ specific.” 
Intheembargo of 1807, under a very strict constructionist, 
President Jefferson, the right to regulate was stretched 
until it included the right to prohibit. This right of the 
Congress to prohibit for the public good any or all trade 
which it may regulate was upheld in the lottery case, 
1903, by the Supreme Court of the United States. 

The right of regulation necessarily includes the capacity 
to makes rules for shipping and navigation connected with 
foreign trade. Among these rules are those affecting the 
vessels which may engage in foreign trade, harbor rules, 
and others connected with foreign ports of entry.! It will 
be remembered that before 1776 British navigation laws 
did not allow the colonies to have unrestricted trade 
except with Great Britain, or to make use of any but 
English or colonial vessels manned by English sailors. 
Under congressional laws restricting American registry 
to American-built vessels, our merchant marine declined 
greatly, from the time of the Civil War to that of the World 

‘Although Congress has exclusive power to regulate foreign 


trade, the states may make necessary local police regulations, if 
they do not interfere with congressional control. 
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War. In 1917 and 1918 the American merchant marine 
developed rapidly.t 

The greatest difficulties encountered in the protection of 
American shipping and commerce occur in times of foreign 
war, when America is a neutral. To protect neutral 
trade, Congress in 1807 passed the great embargo and after- 
ward enacted partial embargoes.?, A somewhat similar sit- 
uation arose during the first half of the World War, 1914— 
17. In this later period Congress passed no important 
laws, attempt being made to protect American shipping and 
commerce through diplomacy. Just as the difficulties of 
the period from 1805 to 1812 culminated in the War of 
1812, so those from 1914 to 1917 were really the chief cause 
of our entrance into what then became the World War. 

Control of Interstate Commerce. — For practically 
one hundred years after the adoption of the Constitution, 
national control of interstate commerce was negative, 
because trade between the states was free, and no positive 
regulation was necessary. In the famous case of Gibbons 
v. Ogden (1824), the Supreme Court decided that navi- 
gable waters within the United States were under the 
exclusive control of Congress, whether they were wholly 
within a state or not. That is, any navigable river is 
open to a citizen of any state. 


1 During the World War, Congress created a Shipping Board in 
order to aid in the construction of a new American merchant marine. 
Directly or indirectly this Shipping Board was responsible for the 
construction of a large number of vessels, with a tonnage of many 
millions. After the war, problems arose in connection with the dis- 
posal or rental of these vessels. In many ways the exercise of 
authority in the management of maritime affairs was similar to that 
of the government management of railroads during the war (p. 77). 

2 The Nonintercourse Act of 1809 and the Macon Act of 1811. 


Protection 
of neutral 
trade from 
belliger- 
ents 


Negative 
interstate 
regulation 
before 1887 


Need of in- 
terstate 
commer- 
cial regu- 
lation after 
the Civil 
War 


Successive 
Interstate 
Commerce 
Acts 


76 THE CONSTITUTION TO-DAY 


After the Civil War, with the growth of railroads, the 
most important of which crossed state boundaries and did 
business in several states, a new interstate problem 
developed. Many states had already begun to regulate 
the business of railroads within their own limits. It was 
difficult to do this on railroads that went to other states. 
When one of these railway commissions, that of Illinois, 
in its attempt to regulate commerce within the state of 
Illinois, regulated that between Illinois and Indiana, 
the Supreme Court of the United States ruled that it 
was exceeding its powers!. A new demand arose, there- 
fore, for regulation of interstate trade by Congress. 
This demand led to the Interstate Commerce Act of 
1887. 

The Interstate Commerce Commission ” tried to prevent 
pooling, exorbitant rates, or rates that discriminated un- 
justly between different communities or different shippers. 
The Act of 1887 was thoroughly revised in 1906; after 
that date the Interstate Commerce Commission had 
power to regulate maximum rates, as well as better means 
of controlling interstate commerce than had before been 
granted to it.? The latest of the laws regulating inter- 
state commerce is the Transportation Act of 1920. 
Under this law the railroads are allowed to combine and 
to charge rates high enough to give a good return on 
the investment. Under it the railways are treated 
as national organizations, any rates and other busi- 


1 Wabash Ry. v. Ill. (1886). 

* At first the Commission had five members, later seven, and now 
eleven. 

® In 1914 the Supreme Court decided, in the Shreveport case, that 
the Interstate Commerce Commission might change the intrastate 
rates if they conflicted with interstate rates. 
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ness of which may, when necessary, be controlled by 
Congress.! 

When the United States entered the World War, the 
right to regulate interstate commerce was made the basis, 
first, of unifying the management of interstate railroads 
and, secondly, of taking over the control of the rail- 
roads of the United States. During the war and for 
seventeen months after the Armistice of November 11, 
1918, the railroads were under the supervision of a govern- 
ment director at Washington. Just, therefore, as the 
right to regulate includes the right to prohibit, so, under 
special circumstances, the right to regulate has included 
the right to manage semipublic national business, at least 
on the railroads. 

Control of Interstate Affairs Connected with Commerce. 
— The right to regulate interstate commerce, whether on 
water or by rail, necessarily involves some influence if 
not control over industries that do business in more than 
one state. The congressional power over foreign com- 
merce, through the medium of the protective tariffs, has 
been an important element in the upbuilding of American 
industry. In these days of interstate corporations, with 
plants in many states, or at least with business interests 
in many states, the control of interstate commerce would 
necessarily have a somewhat similar influence on inter- 
state industry. Industry is promoted more by fair and 
just freight rates than by a protective tariff. In the 
attempt to regulate interstate railroads, moreover, it is 
difficult to define “interstate commerce ” and to decide 


1 This act created a Railroad Labor Board to investigate and, if 
possible, settle disputes between the railway companies and their 
employees. 
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just where national regulation of interstate commerce 
shall begin and state regulation of industry end. This 
line is really drawn by the Supreme Court in interpreting 
the “commerce clause.’’' In doing this the Court really 
makes a very fine distinction between the sphere of the 
national government and that of the states.” 

To prohibit monopolies engaged in interstate commerce 
and to prohibit also conspiracies or combinations in re- 
straint of interstate trade, Congress in 1890 passed the 
Sherman Anti-Trust Act. At first this law was applied 
chiefly to labor organizations that were interfering with 
interstate commerce® or combinations of railways. The 
power has been exercised also over businesses, which were 
not in any strict sense commercial, because they were 
engaged in interstate commerce. In controlling com- 
binations that were alleged to interfere with interstate 
commerce, however, the Supreme Court decided in the 
Standard Oil and Tobacco cases (1911) that a rule of reason 
should be applied, in order to determine whether the com- 

1 Article I, section 8, clause 3. 

* Munro declares (Government of the United States, pp. 61-62) that 
the powers granted to Congress “ are widened beyond recognition. 

The stretching of a phrase in one decision gives a foundation 
for some further elongation in the next; the lines of development are 
pricked out by one decision after another until the last has carried 
matters a long way from the point at which the interpreting process 
began.” Compare this statement regarding the extension of con- 
gressional control over business with that of MacDonald, quoted on 
pp. 95-96. In studying the recent expansion of national authority 
under the commerce clause, consult Thompson, Federal Centraliza- 
tion, esp. pp. 238-254, Warren, The Supreme Court in American 


History, III, Chap. XXXVIII, and the decisions of the Supreme 


Court in cases arising under the commerce clause that are listed on 
pp. 202-204, 


*In the Pullman strike, 1894, and in secondary boycotts (1908, 
1911), 
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petition was reasonable or not. ‘These cases are, there- 
fore, known as the “ rule of reason ”’ cases. 

In later years Congress passed laws, the Clayton Act 
and the Federal Trade Commission Act, to supplement 
the Sherman Act of 1890, and at the same time better to 
supervise interstate business that is subject to regulation 
by the national government. 

In the control of interstate commerce Congress has, of 
necessity, made laws regarding labor engaged in inter- 
state commerce. Labor on interstate railroads has been 
protected by compensation laws, in case of accident, and 
by one act, the Adamson Law, 1916, regulating hours of 
labor and indirectly the wages of labor on interstate 
railroads. These laws have been upheld by the Supreme 
Court, but other laws of Congress that protected labor in 
state industries engaged in interstate commerce have been 
declared .unconstitutional ! on the ground that Congress 
had exceeded the powers granted to it under the commerce 
clause. Laws that prohibited the transportation from 
state to state of lottery tickets or objectionable foods or 
drugs have been held valid, because they have pro- 
tected “public health, safety, morals, or welfare.” 


Control of Immigration and Naturalization 


The Congress shall have power . . . to establish a uniform rule 
of naturalization, and uniform laws on the subject of bankruptcies 
throughout the United States. 


The migration of persons from one place to another 
is treated as commercial. Not .only are our national 
laws connected with naturalization? built upon this 


idea, but the whole American system of regulating 


1 For example, the Child Labor Law of 1917. 
2 On naturalization, see p. 161. 
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immigration is connected with it also. Although 
the subject of foreign immigration is not mentioned 
in the Constitution, in the last two thirds of a century 
numerous laws have been passed regulating immigration. 
Chief among these are acts forbidding the admission to 
this country of Chinese laborers, of contract labor, and of 
persons with certain obnoxious diseases. Since the World 
War the number of immigrants from any country in any 
year has been limited to a very small proportion of the 
total number of immigrants from that country to the 
United States. 

The right of Congress to pass bankruptcy laws did not 
prevent the states from passing insolvency laws when 
there was no national law on the subject, provided that the 
state law did not deal with interstate business. Since 
1898 there has been a national bankruptcy law, which 
makes distinction. between voluntary and involuntary 
bankruptcy. A person may not voluntarily go into bank- 
ruptcy oftener than once in six years; but he may be forced 
into bankruptcy by his creditors. 


The Coinage System under the Constitution 


The Congress shall have power . . . to coin money, regulate 
the value thereof, and of foreign coin, and fix the standard of weights 
and measures; 


to provide for the punishment of counterfeiting the securities 
and current coin of the United States ; 


Before the adoption of the Constitution, the money 
situation in the colonies or in the United States had been 
rather chaotic. In colonial times, because the imports 
of most of the colonies greatly exceeded the exports, the 
supply of coin was exceedingly limited. Luckily, in our 
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trade with the West Indies, exports were greater than 
imports, and the balance was paid in Spanish dollars, 
minted from Mexican silver. In consequence, the Spanish 
milled dollar became the best known coin in the colonies. 
When it was necessary to adopt a coinage system under 
the Confederation, the silver dollar was, therefore, made 
the money unit, and it was divided into tenths or dimes 
and hundredths or cents. 

After the adoption of the Constitution, the government 
adopted ! what is known as a double or bimetallic system, 
including the silver dollar and a gold dollar one fifteenth 
as heavy.2. This bimetallic standard continued until 
replaced in 1900 by a single or gold standard (mono- 
metallic), with the gold dollar as the unit of money value. 

Although the value of the dollar is determined by the 
market value of the gold in a gold dollar, the coins ordi- 
narily are of other metals than gold. Of silver coins there 
are several, the silver dollar, the half dollar or fifty-cent 
piece, the quarter or twenty-five-cent piece, and the dime 
or ten-cent piece. The market value of the silver in 
these coins is less than the face value, but the government 
guarantees the face value, and therefore we use them at 
their full value. For the smaller coins no paper sub- 
stitutes are issued, but in place of the dollar and for the 
larger gold coins there are issued certificates which are 
more convenient in use than the metal coins would be. 

Paper Money in American History. — In colonial times 
most of the colonies supplemented their small supply of 


11¢ not only determined the value of foreign coins that were in 
use, but it tried to force out of circulation worn and depreciated 


foreign pieces of money. 
2In 1834 the “legal ratio” of 15 to 1 was replaced by one of 16 


to 1. 
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metallic money by issuing paper. As no adequate means 
were usually provided for maintaining the face value of 
this paper money, it depreciated greatly. To finance the 
Revolution, Congress and the state legislatures issued 
huge sums of paper money. The lack of value in the 
continental currency is shown by the old adage, “ not 
worth a continental.” Under the Confederation the 
states continued to issue paper money with disastrous 
results. Consequently, the issuance of paper money 
was forbidden to the states by the Constitution. 

In the Constitution nothing is said about the right of 
the national government to issue paper money, directly or 
indirectly. Nevertheless, one of the first acts of the new 
government was the creation of a Bank of the United 
States,! with the right to issue bank notes.?. The proposal 
to charter such a bank was opposed on the ground of its 
constitutionality, but the bank was declared constitu- 
tional by the Supreme Court. 

During the Civil War crisis there was need of a reorgan- 
ized banking system within the United States. In 1863 
the National Banking Act was passed. Under this law 
it was possible for bankers to organize national banks 
which should do banking business and issue national bank 
notes to ninety per cent (afterward, one hundred per cent) 
of the face value of bonds purchased by the bank and left 
in the United States treasury. These bank notes were 
issued in considerable quantities, but they will all be 

1The first Bank of the United States was in existence from 
1791 to 1811, the second from 1816 to 1836. 

2 The states chartered banks with the right to issue bank notes, 
until Congress in 1866 placed a ten per cent annual tax on such 


issues. ' 
3 McCulloch v. Maryland (1819). 
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retired within a few years, because the issuance of national 
bank notes is now left to the Federal Reserve Bank, 
created in 1913 and consisting of regional associations of 
national banks. 

In the Civil War emergency Congress authorized issues 
of $450,000,000 worth of government notes, which were 
made a legal tender in the payment of all debts. Be- 
cause of the color of one side, they were known as “ green- 
backs.”’ When the Convention of 1787 was framing the 
Constitution, the committee of detail favored the issue 
of bills of credit by the national government. The 
Fathers,” fully aware of the evils of paper money, 
dropped this phrase; but, realizing that a crisis might 
arise in which the issue of paper money might be nec- 
essary as well as desirable, did not place in the Consti- 
tution any prohibition on the issue of legal tender bills 
of credit. After the Civil War, the Supreme Court 
ruled that these United States legal tender treasury 
notes were legal in time of war.!' In 1884 the Supreme 
Court held that Congress, being the national legislature 
of a sovereign people, had the right to use the powers of 
any national government, unless they were prohibited 
to it by the Constitution or reserved exclusively to the 
states. Congress therefore had the right to issue legal ten- 
der notes in time of peace.2 Accordingly, under the Con- 
stitution, Congress has very extensive monetary powers. 

Most of the counterfeiting which has been undertaken 
has been the attempt to make bills similar to the United 
States notes or to national bank notes. 

1Compare the decision in the Legal Tender cases (1871) with that 


of Hepburn v. Griswold (1869), which was overruled. 
2 Juilliard », Greenman, 
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Post Offices, Patents, and Copyrights 


The Congress shall have power . . . to establish post offices and 
post roads; 

to promote the progress of science and useful arts by securing for 
limited times to authors and inventors the exclusive right to their 
respective writings and discoveries. 

Among supplementary commercial powers conferred 
upon Congress is the right to aid intercommunication and 
the development of business. Before the adoption of the 
Constitution, there had been only a few post offices, 
although there had been a general postal system from 
the time when Franklin was the American postal repre- 
sentative of Great Britain in 1754. During Washington’s 
administration many new post offices and post roads were 
established, and the number continued to grow until, in re- 
cent years, rural free delivery routes and branch post offices 
have been established instead of separate post offices. 

The whole problem of making contracts with railroads 
or other organizations for the carrying of mail has been 
an important business under the national government. In 
the old days, stage routes and pony express lines were 
often developed for the purpose of creating postal routes 
and granting postal facilities to remote communities. The 
right of Congress to establish post roads had been used 
in the Federal Highway Act (1916) to aid the building of 
thoroughfares by the states on the “ dollar for dollar” basis. 

Copyright laws have been passed for the protection of 
authors, who are encouraged to write books of general 
interest or to publish research material. At present the law 
grants exclusive control of copyright for a period of twenty- 
eight years, with the privilege of renewal for twenty- 
eight years longer. Business and industry have been 
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aided very much by the right to patent new inventions or 
processes. To holders of patents is given the exclusive 
right of manufacture for seventeen years. They have, 
however, no monopolies of sales and no legal right to 
force retailers to sell their articles at stipulated prices. 


Questions 


1. Quote the commerce clause. 

2. Contrast supervision of foreign commerce under the Confeder- 
ation with national regulation since 1789. 

3. Compare the powers and methods of the original Interstate 
Commerce Commission with those of the present Commission. 

4. Why is it difficult to draw a line between the limits of con- 
gressional control of interstate commerce and state control of indus- 
try? Show how national control of business has been expanding. 

5. In your state, is there a state railway commission? If so, how 
many members has it? How are they chosen? What powers does 
it possess, and how successful has its regulation been? 

6. Name federal and state laws that have been passed to control 
trusts or monopolies. Explain one of them. 

7. How has the problem of foreign immigration been changing 
in the last seventy-five years? 

8. To what extent has the unwritten constitution increased the 
power of Congress, since the Civil War, in relation to the currency 
and postal clauses ? 

9. If there had been no protection of inventions by patent, would 
our industrial development have been more or less rapid ? 


MILITARY AND OTHER POWERS ! 


The Right to Declare War 


The Congress shall have power . . . to define and punish piracies 
and felonies committed on the high seas, and offences against the law 
of nations. 

1 Among the powers of Congress note the control of administrative 
organization. The only provision of the Constitution that deals with 
this subject is Article I, section 8, clause 9. Congress shall have 
power . . . to constitute tribunals inferior to the Supreme Court.”’ 
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. . . to declare war, grant letters of marque and reprisal, and W 


make rules concerning captures on land and water. 


Even under the Confederation, Congress had the right 
to declare war and to make peace, but the raising of an 
army was left chiefly to the states. Although the right 
to declare war is granted to Congress, war may easily be 
brought on by the action of the President, if the orders of 
the President, as commander-in-chief of the army and 
navy, lead to hostilities. The naval war, so-called, with 
France, in 1799, and the Mexican War were brought 
about in this way; on both occasions, however, Congress 
was in full accord with the President. In such a crisis, 
Congress must either withdraw the troops and apologize, 
or support the President by continuing the war. 

Spring has usually seen the beginning of American wars. 
As a rule, the declaration of war has been a little more than 
a statement that war existed between the United States 
and the country with which we are having difficulties at 
the time. In the case of the Civil War there was no 
declaration of this type, and the government of the 
United States objected strenuously when the southern 
Confederacy was recognized as a belligerent by Great 
Britain and France. ‘ 


Army and Navy 


The Congress shall have power . . . to raise and support armies, 
but no appropriation of money to that use shall be for a longer term 
than two years. 


. . . to provide and maintain a navy; 

_.. to make rules for the government and regulation of the 
land and naval forces ; 

English-speaking peoples have always been opposed to a 
large standing army; until after the Spanish-American 
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War the American army, in time of peace, never con- 
sisted of more than twenty-five thousand men, with the 
necessary officers. Since that time, the standing army 
has been enlarged, and at the present time it consists of 
approximately one hundred and fifty thousand men. 

In the World War, before the second selective draft, 
the army consisted of a regular army, militiamen re- 
organized into a national army, and soldiers between 
twenty-one and thirty secured under the first selective 
service act. The second draft nearly doubled the number 
under arms; but the Armistice followed soon after, and 
few of these men were trained and sent abroad. 

In time of war the number in the army is increased 
greatly, usually by voluntary enlistment; but, after the 
middle of the Civil War and from the very beginning of 
the World War, by draft. The constitutional right of 
the national government to raise troops in its own way, 
and for such periods of enlistment as it desires, has never 
been questioned, because it has never attempted to main- 
tain a large army beyond the period of actual hostilities. 
In the organization of a fighting force, and in the prose- 
cution of a war, a great extension of national authority 
has been upheld by the courts. The national govern- 
ment has taken over railroads, established national pro- 
hibition by statute, and stimulated or stopped the 
output of factories by declaring them essential or non- 
essential. 

During the Revolutionary War there had been a navy, 
chiefly of privateers; the real beginnings of the American 
navy came with the threatened trouble with France, 
when the “Constitution” and other frigates were con- 
structed. After steel replaced wood, and breech-loading 
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guns supplanted the old “ seventy pounders,” the character 
of the navy was transformed absolutely. Modern warfare 
has proved the superiority of battleships, but torpedo and 
submarine destroyers are necessary for defence, as are 
swift cruisers, submarines, and torpedo boats for offensive 
movements. The decision of the Washington Arms Con- 
ference to reduce the number and total tonnage of battle- 
ships has been hailed, therefore, as an important step 
toward maintaining universal peace. 


The National Guard 


The Congress shall have power . . . to provide for calling forth 
the militia to execute the laws of the Union, suppress insurrections 
and repel invasions; 


. . . to provide for organizing, arming, and disciplining the militia, 
and for governing such part of them as may be employed in the 
service of the United States, reserving to the states respectively, 
the appointment of the officers, and the authority of training the 
militia according to the discipline prescribed by Congress. 

In colonial times each community maintained a militia, 
organized in companies, with local officers, appointed 
ordinarily by the local authorities. At the outbreak of 
the Revolutionary War, the New England militia, known 
as “ minute men,” were prepared for mobilization as rapid 
as that accomplished by the German army at the outbreak 
of the World War. But the American militia has never 
been a thoroughly disciplined force, as were the standing 
armies of European countries. 

Under the Constitution, provision was made for the use 
of the militia to enforce the laws in crises, suppress insur- 
rections, and to repel invasions, chiefly within the state 
in which the militia was organized. In 1794 the Whiskey 
Rebellion in Pennsylvania was put down by the militia 
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under the directions from President Washington. The 
militia law passed at that time was used by President 
Lincoln ; when Fort Sumter was fired upon in April, 1861, 
he called out the militia of the country to suppress an 
insurrection. The present militia law, which is part of 
the National Defense Act of 1916, makes a real national 
guard of the state militia. Regiments and companies of 
the militia may easily be reorganized into a national 
army, as was done in 1917. As long as militiamen re- 
main a state militia, however, they may not be called to 
duty by the President more than nine months out of any 
twelve and cannot, therefore, be converted directly into 
a national force. 


National Capital, Lands, and Other Property 


The Congress shall have power . . . to exercise exclusive legis- 
lation in all cases whatsoever, over such district (not exceeding ten 
miles square) as may, by cession of particular states, and the accept- 
ance of Congress become the seat of the government of the United 
States, and to exercise like authority over all places purchased by the 
consent of the legislature of the state in which the same shall be, 


for the erection of forts, magazines, arsenals, dock-yards, and other 
needful buildings ; 


The Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory or other property 
belonging to the United States; and nothing in this Constitution shall 


be so construed as to prejudice any claims of the United States, or 
any particular state. 


In a Union of self-governing states, the national 
capital would naturally be in territory controlled abso- 
lutely by the national government. The Constitution 
provided for a district, known later as the District of 
Columbia, within which the capital should be situated. 
Each section desired the capital, but its location was 
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decided as part of a political compromise, chiefly con- 
cerned with the refunding of the national debt... For 
ten years Philadelphia was to serve as the national capital ; 
after that it was to be situated upon the Potomac River. 
The misfortune of not having a more centrally located 
capital was shown by the difficulty of protecting Wash- 
ington at the time of the Civil War. 

Congress has absolute control over all places within 
any state which may be purchased with the consent of the 
legislature of that state and used for national “ forts, 
magazines, arsenals, dock-yards, and other needful 
buildings.” 

Before the Constitution was adopted, most of the 
western land claims of the states had been ceded to the 
United States. A constitutional provision was, therefore, 
necessary, giving Congress the right to control these lands 
and others, our public domain. Already under the Con- 
federation, plans had been made for surveying and sell- 
ing some of these public lands. The economic and social 
effects of our public land policies have been far-reaching. 


Acquisition, Control, and Admission of Territory 


New states may be admitted by the Congress into this Union ; 
but no new state shall be formed or erected within the jurisdiction 
of any other state; nor any state be formed by the junction of two 
or more states, or parts of states, without the consent of the legis- 
latures of the states concerned as well as of the Congress. 


The problem of organizing temporary territories and of 
admitting new states on an equality with the old states 

1p. 68. 

2 Part of the land was to be ceded by Virginia and part by Mary- 


land. The Virginia part, some thirty square miles, was afterward 
receded to Virginia. 
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was practically settled under the Confederation, being 
decided fully by the Ordinance of 1787 for the area north- 
west of the Ohio River, an ordinance which was reén- 
acted in the first Congress under the Constitution. The 
United States has become a great federated republic be- 
cause of the continuation of this wise, path-breaking 
policy. All territories were allowed to exercise some 
degree of self-government, but the right of Congress to 
control territory under the Constitution has always been 
asserted. When noncontiguous territories were acquired, 
the question arose, ‘‘ Has Congress the right to make 
any law that it pleases for these colonies?” In the In- 
sular cases (1901, 1904) the Supreme Court decided that 
these possessions were not in the “ United States’ and 
that, therefore, the Constitution did not apply to them 
except in so far as Congress wished. 

New states have been admitted to the Union whenever 
they have had sufficient population and Congress has 
thought fit, sometimes after considerable delay due to 
political maneuvers. On occasion, however, the initiative 
for admission has come from Congress. No state has 
ever been erected within any other state or created by the 
uniting of two or more states. 

In the Constitution nothing was said about acquiring 
new territory, but vast areas have been acquired. The 
first of these was the Louisiana Purchase, secured from 
France, by treaty,” and, later, numerous other territories 

1 When the Missouri Compromise was passed, 1820, this right was 
recognized. In the case of Dred Seott (1857) the Supreme Court 
declared that under the Constitution Congress could not prohibit 
slavery in the territory. 


2 The Supreme Court has always indorsed the right to acquire 
territory by treaty, under the war power and treaty-making power. 
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were acquired by the same means. These treaty pur- 
chases have required the consent of Congress, because, 
ordinarily, they have involved payments of money, which 
must be appropriated by both houses. In the case of the 
independent republics of Texas and Hawaii, Congress has, 
however, annexed territory by joint resolution of both 
houses, after the President and Senate had attempted to do 
so by treaty and failed. 


The Elastic Clause 


The Congress shall have power . . . to make all laws which shall 
be necessary and proper for carrying into execution the foregoing 
powers, and all other powers vested by this Constitution in the 
government of the United States, or in any department or officer 
thereof. 

Although this elastic clause is of no value in itself, in 
connection with the other powers granted to Congress and 
the powers given to the other departments and officers of 
the national government, it is of transcendent import- 
ance. 

We must understand fully that the government of the 
United States is a government of LIMITED powers, the 
limits being given in the list of powers named in the 
Constitution. Because of this elastic clause, however, 
the grant of powers includes not only the powers that 
are specified but also those ‘‘ necessary and proper” for 
making them effective. 


1 Powers of Congress which we have not studied in this chapter 
include laws on presidential succession (Article II, section 1, clause 6, 
p. 104), appointment of inferior officers by President alone, or by 
courts, or by heads of departments (Article II, section 2, clause 2, p. 
110), administrative organization (p. 86 footnote), proposing amend- 
ments to the Constitution (Article V, p. 143), and laws to enforce 
Amendments XIII, XIV, XV, XVIII, and XIX. 
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Within three years from the time the new government 
came into existence, a problem of a national bank ' forced 
the national government to decide whether it could, and 
should, make use of the powers implied in the elastic 
clause. Not only in the case of the Bank of the United 
States, but in the laying of an embargo (1807) and on 
numerous other occasions, Congress has used its powers 
fully, supplementing the powers expressly granted with 
others helpful in carrying out the ‘‘ enumerated powers.” 

Under the leadership of John Marshall, Chief Justice of 
the Supreme Court, that body indorsed the use of implied 
powers emphatically. This position was expressed most 
clearly in the decision of the case of McCulloch v. Mary- 
land, in 1819. Marshall asserted: ‘“‘ Let the end be 
legitimate; let it be within the scope of the Constitution, 
and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but con- 
sistent with the letter and spirit of the Constitution, are 
constitutional.” 

In time of war the Supreme Court has indorsed as legal, 
because necessary and proper, very drastic measures such 
as government management of railways and control of the 
output of industry.? In time of peace, according to the 
Supreme Court, a very liberal interpretation should be 
placed upon the powers that Congress thinks necessary 
and proper for carrying into effect its enumerated powers, 
provided the means used are not prohibited by the Con- 
stitution or definitely reserved to the states. In the 
Legal Tender cases, especially that of 1884, the Court 
declared that in the use of means to carry on its constitu- 
tional work, “Congress as the legislature of a sovereign 

1p. 68. 2p. 88. 
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nation”’ has the right to exercise “the powers belonging to 
sovereignty in other civilized nations.” This right is 
expressed even more fully in the case of in re Debs (1895). 
“The entire strength of the nation may be used to enforce 
in any part of the land the full and free exercise of all 
national powers and the security of all rights intrusted by 
the Constitution to its [the national government’s] care. 

If the emergency arises, the army of the nation and 
all its militia are at the service of the nation to compel 
obedience to its laws... . The right to use force does 
not exclude the right of appeal to the courts for a judicial 
determination and for the exercise of all their powers of 
prevention.” The extent to which Congress has used 
implied powers is shown in almost every chapter of this 


book.! 


1 The inherent powers of the national government are indorsed 
by the courts in several instances, as, e.g.; the Neagle case (1890). 
An extreme statement of the increase of congressional power over 
business at the expense of the states is given by MacDonald, A New 
Constitution for a New America, pp. 12-13. 

“A long list of acts of Congress has in recent years steadily broken 
down state lines, destroyed or reduced to comparative unimportance 
state control, and substituted for.state authority the authority of 
the nation. Revenue, commerce, manufactures, railways, mines, 
forests, water power, oil, food, coal, banks — these are only some of 
the larger businesses, natural resources, or economic operations the 
control of which has either passed or else is rapidly passing into the 
hands of the federal government. The details of any large business 
which can be regulated by a state without reference to the United 
States are now comparatively few and relatively unimportant; it is 
the federal government which now, in most essential respects, super- 
vises, controls, or interferes with the ordinary economic life of the 
community. And when federal laws are lacking, administrative 
orders issued under the authority of the President and having in 
practice the force of law make good the deficiency. 

“How far the change to centralization has gone, and the readiness 
with which it has been accepted, are in general matters of common 
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Questions 


1. Make a list of the wars in which the United States has 
been involved since the adoption of the Constitution. 

2. How do Congress and the President co6perate in organizing, 
developing, and using an army and navy? 

3. Under the law>of 1916 how is the National Guard of your 
state organized? Are any of its officers appointed by the national 
government? Why did the Constitution give the President the 
right to call upon a state militia? 

4. Who makes the local laws for the District of Columbia? 

5. What federal buildings or property are located in your com- 
munity, or in this part of your state? 

6. When did your state become a member of the Union? Is it 
one of the original thirteen? If not, did it make its first state con- 
stitution before or after Congress passed the act of admission ? 

7. What “necessary and proper”’ rules has Congress made 
for the survey or disposal of lands of the public domain? 

8. Quote the elastic clause. Show how the elastic clause has 
been used to extend the power of the national government given 
under (a) the right to borrow money, (b) the commerce clause, and 
(c) the power of establishing post offices and post roads. 

9. In what field has the power of Congress been extended most, 
beyond the authority probably intended by the Convention? Why? 

10. Does Congress have the power to make laws as follows? 
Fill out the table, writing “ yes ” or “ no ” in the second column, in 
the fourth, and if necessary in the fifth. Give clause of the Con- 


observation. If the coal supply appears to be diminishing and a coal 
famine is threatened, or if the distribution of coal to the various 
sections of the country is thought to be unfair, the federal government 
is appealed to to do something about it. If the market price of 
wheat is too low to satisfy the farmers, the federal government is 
asked to fix a price which will make wheat-growing more lucrative. 
If the high cost of living presses too heavily, it is the federal govern- 
ment that is appealed to to help reduce it. No considerable strike 
or industrial disturbance is threatened or actually brought about 
without the likelihood of urgent appeals to Washington to prevent it, 
or to adjust it, or to use federal troops in combating it.” 
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stitution in third. If some other branch of the national government 
has the power, give clause under 3. If you cannot answer now, fill in 
later. 


1 2 3 Te 5 


CLAUSE 


J 
ConeREss CONFERRING UNWRITTEN |APPROVED BY 


Law : ConstTITU- SUPREME 
Has PowER ee TION UsEpD Cotrr 
Inheritance tax j Beste 


Construct court 
houses 


Punish counterfeit- 
ing 


Elect a President 


Change term of na- 
tional judges to 
ten years 


Survey public lands 


Pass minimum wage 
for women 


Declare paper 
money legal ten- 
der 


Make a treaty 


Pay debts of Revo- 
lutionary War 


Reduce representa- 
tion from state 
that excludes 
classes from vot- 
ing 

Make $ vote 
enough for jury 
decision 


Enact national 
school law defin- 
ing minimuni 
school year 
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Table (continued) 


1 2 3 4 5 
Cuause Unwrirren |APPROVED BY 
Concress | CONFERRING + ee = 
Law Has Power | or DenyinG Consrerv- SUPREME 
TION UsEep Courr 


PoweER 


Pass a sedition law 
in time of peace 


Declare one per 
cent of alcohol in- 
toxicating 


Make the President 
a duke 


Admit to Union a 
state of East 
Montana 


Unseat a senator 


Appoint a general 
of the army 


Build a battleship 


Establish rural free 
delivery 


Create a United 
States bank 


Permit slavery in 
Porto Rico 


Decide maximum 
freight rates on 
interstate rail- 
roads 


Tax exports of 
cotton 


CHAPTER VI 

THE PRESIDENT AND THE CouRTS 
THE PRESIDENCY 

The Organization of the Presidency 


The executive power shall be vested in a President of the United 
States of America. He shall hold his office during the term of four 
years, ... 

The Constitution, in broad terms, provides that “‘ the 
executive power shall be vested in a President of the 
United States of America.’”’ Under the Confederation 
there was no executive, the work of administration being 
left to three standing committees. This plan was a total 
failure ; therefore, the members of the Constitutional Con- 
vention favored a single executive rather than a body of 
men such as the English Cabinet. The President has 
absolute control of the executive branch of the govern- 
ment, with extraordinary power as civil and military ex- 
ecutive. Under him has grown up an immense adminis- 
trative organization, which is controlled by him. The 
“Fathers” did not foresee that the President would be 
at the same time the leader of his political party, the 
chief executive of the central government, and the head 
of a vast administrative system. They therefore placed 
no direct checks upon his power, as they limited the 
powers of Congress,! because in 1787 the legislatures 
were still dominating the new state governors. 

1 Art. I, §9. 
99 
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The President is chosen for a term of four years, and the 
Constitution does not mention reélection. As we have 
already noted,! the Convention had great difficulty in 
reaching a decision on term and reéligibility. Because the 
question of reélection was not mentioned in the Consti- 
tution, there was a problem regarding the number of 
times a President might be chosen. Washington volun- 
tarily and gladly limited his term of office to two admin- 
istrations. Jefferson at first had been in favor of only 
one, but accepted a second nomination, although declin- 
ing a third. By the time of the Civil War the “ third 
term tradition ’ seemed to have become fixed. In 1880 
General Grant’s friends persuaded him to be a candidate 
for a third nomination, but the Republican choice went 
to another man. President Roosevelt, having served 
one elected term and the preceding three and a half 
years, was the only presidential candidate for a “ third 
term,” if third term it might be called. 


Election of the President 


. . . (The President) together with the Vice President, chosen 
for the same term [shall] be elected, as follows 


Each state shall appoint, in such manner as the legislature thereof 
may direct, a number of electors, equal to the whole number of 
senators and representatives to which the state may be entitled in 
the Congress: but no senator or representative, or person holding 
an office of trust or profit under the United States, shall be appointed 
anelector . . . (Balance of clause replaced by Twelfth Amendment.) 


Article XII — The electors shall meet in their respective states, 
and vote by ballot for President and Vice President, one of whom, 
at least, shall not be an inhabitant of the same state with themselves ; 
they shall name in their ballots the person voted for as President, 
and in distinct ballots the person voted for as Vice President, and 


1 pp. 22-23. 
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they shall make distinct lists of all persons voted for as President, 
and of all persons voted for as Vice President, and of the number 
of votes for each, which lists they shall sign and certify, and transmit 
sealed to the seat of the government of the United States, directed 
to the President of the Senate ; — the President of the Senate shall, 
in presence of the Senate and House of Representatives, open all 
the certificates and the votes shall then be counted; — the person 


having the greatest number of votes for President shall be the - 


President, if such number be a majority of the whole number of 
Electors appointed; and if no person have such majority, then from 
the persons having the highest numbers, not exceeding three on the 
list of those voted for as President, the House of Representatives 
shall choose immediately, by ballot, the President. But in choosing 
the President, the votes shall be taken by states, the representation 
from each state having one vote; a quorum for this purpose shall 
consist of a member or members from two thirds of the states, and 
a majority of all the states shall be necessary to a choice. And if 
the House of Representatives shall not choose a President whenever 
the right of choice shall devolve upon them, before the fourth day of 
March next following, then the Vice President shall act as President, 
as in the case of the death or other constitutional disability of the 
President. The person having the greatest number of votes as 
Vice President shall be the Vice President, if such number be a 
majority of the whole number of Electors appointed, and if no person 
have a majority, then from the two highest numbers on the list, the 
Senate shall choose the Vice President; a quorum for the purpose 
shall consist of two thirds of the whole number of Senators, and a 
majority of the whole number shall be necessary to a choice. But 
no person constitutionally ineligible to the office of President shall 
be eligible to that of Vice President of the United States. 


The Congress may determine the time of choosing the electors, 
and the day on which they shall give their votes ; which day shall be 
the same throughout the United States. 


In the Constitutional Convention prolonged discussion 
occurred on the method of choosing a President, as we 
have seen. The members of the Convention finally 
agreed upon a plan of having each state designate a num- 
ber of electors, equal to its representation in both houses 


1p, 22. 
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of Congress, and known as presidential electors. Accord- 
ing to the plan of the original Constitution, these electors 
were supposed to be men of judgment who were to cast 
two ballots for the ablest men they could find. The per- 
son receiving the largest number of votes was to be Presi- 
dent, and the second on the list was to be Vice President. 
Within a few years the electors become merely delegates 
of political parties, thereby changing radically the whole 
scheme of the Convention. When the original plan led 
to a tie, and to a long dispute that was broken with diffi- 
culty in the House of Representatives by the election of 
Jefferson as President, the Twelfth Amendment was pro- 
posed. The old plan was changed; each presidential 
elector now designated his candidate for the presidency 
and the one for the vice presidency. 

If the electoral college fails to give a majority to any 
presidential candidate, the President is chosen from the 
three highest by the House of Representatives, voting by 
states, each state having one vote. When the college fails 
to elect a Vice President, the choice rests with the Senate, 
the selection being made from the two who had the highest 
votes in the college. 

The method of choosing the electors, one sees, if he reads 
the Constitution carefully, rests entirely with the states. 
At first, all of the states but two chose their electors in the 
state legislatures. Gradually, however, popular election * 


1 In the original plan the House elected the President in case of a 
tie, or if there was no majority from the five highest candidates. 
The Senate chose a Vice President only in case of a tie vote for 
second place. 

2 In the disputed election of 1876, it was necessary to decide which 
electors were chosen by states that sent in two sets of returns. This 
was done by an electoral commission of fifteen, five senators, five 
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replaced election by legislatures, until South Carolina in 
1860 was the last state to use the old plan. Uniformity in 
the requirements for the voters who may vote for presi- 
dential candidates is really guaranteed by the Fifteenth 
and Nineteenth Amendments. According to these articles 
the states cannot deny the right of citizens to vote on ac- 
count of sex, race, color, or previous condition of servitude. 

The President and Vice President may be removed from 
office only by impeachment in the House and trial before 
the Senate.!. The only constitutional grounds upon which 
they may be impeached are “treason, bribery, or other 
high crimes and misdemeanors.” 


Eligibility and Succession to the Presidency 


No person except a natural born citizen, (or a citizen of the United 
States at the time of the adoption of this Constitution,) shall be 
eligible to the office of President; neither shall any person be 
eligible to that office who shall not have attained to the age of thirty- 
five years, and been fourteen years a resident within the United 
States. 


In case of the removal of the President from office, or of his death, 
resignation, or inability to discharge the powers and duties of the 
said office, the same shall devolve on the Vice President, and the 
Congress may by law provide for the case of removal, death, resig- 
nation, or inability, both of the President and Vice President, de- 
claring what officer shall then act as President, and such officer shall 
act accordingly, until the disability be removed, or a President shall 
be elected. 


Naturally none but an American citizen can be an 
American President. At present only native-born citi- 


representatives, and five justices of the Supreme Court. In 1887 
an Electoral Count Act was passed, which prescribes methods of 
deciding any dispute regarding choice of presidential electors. 

1 pp. 51, 55. 
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zens | are eligible to the presidency. To insure maturity 
and experience, the age of President and Vice President is 
placed at a minimum of thirty-five years, five years higher 
than that of a senator, and ten years greater than that of 
a representative. The President must also have been 
fourteen years a resident of the United States. 

When the President dies or resigns, and none has re- 
signed, although six have died in office, the Vice President 
becomes President of the United States. In case of death 
or resignation of both President and Vice President, an 
emergency that has never arisen, an acting President may 
be chosen according to a law previously passed by Con- 
gress. Before 1887 the privilege would have been granted 
first to the President of the Senate and then to the Speaker 
of the House. In 1886 the law was changed, giving the 
right to the secretaries selected by the President, begin- 
ning with the Secretaries of State, Treasury, and War. 


Presidential Compensation and Oath 


The President shall, at stated times, receive for his services, a 
compensation, which shall neither be increased nor diminished 
during the period for which he shall have been elected, and he shall 
not receive within that period any other emolument from the United 
States, or any of them. 


Before he enter on the execution of his office, he shall take the 
following oath or affirmation: — ‘“‘I do solemnly swear (or affirm) 
that I will faithfully execute the office of president of the United 
States, and will to the best of my ability, preserve, protect, and defend 
the Constitution of the United States.” 


1 At the time of the adoption of the Constitution, however, many 
of the leaders in American politics were of foreign birth. This num- 
ber included some of the ablest members of the Constitutional 
Convention, for example, James Wilson and Alexander Hamilton. 
In consequence, not only were native-born citizens of the United 
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A stated salary was of course the only wise arrangement 
for the chief executive. Although the President’s salary 
may not be altered during the term of office for which he 


was elected, the extra expense of the President and White » 


House make what is in a sense a civil list varying from 
year to year. At first the regular annual salary was 
$25,000; later it was increased to $50,000; it is now 
$75,000. Official expenses paid by Congress are more 
than double the amount of the fixed salary. 

Before assuming office, the President takes oath that he 
will carry on the work of the office and, to the best of 
his ability, ‘“‘ preserve, protect, and defend the Constitu- 
tion of the United States.”” In defending his position 
against the nullifiers of South Carolina (1833), President 
Jackson said that he must observe his oath to enforce the 
laws of the United States. In dealing with the southern 
states before the outbreak of the Civil War, President 
Lincoln insisted that his oath of office demanded of him 
that he should protect the Union and uphold the Consti- 
tution. 

Questions 

1. How many of the Presidents can you name in the order of their 
administrations? 

2. Is it true, as has been asserted, that the executive depart- 
ment of the national government has grown at the expense of the 
other departments? If it is true, is the Constitution responsible for 
the change? 

3. Give the advantages of a single executive and of a plural execu- 
tive, such as the English Cabinet. That is, make a comparison of the 
general American presidential system with the British cabinet system. 
States made eligible to the presidency, but those aliens living at that 
time who had become naturalized American citizens were included 
also. 
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4. Why did the Constitution prescribe the “ electoral system ” for 
the election of the President? How and why did the Twelfth 
Amendment change that method? According to the Constitution, 
who decides how the Presidential electors shall be chosen? How 
has the original practice of the states been changed by changes in 
state laws and development of new methods? What difficulties 
would be encountered if the President were chosen by direct pop- 
ular election? Is a more dem cratic method of election desir- 
able? 


5. Name the constitutional qualifications of a President or Vice 
President. Compare them (a) with those of a senator or congress- 
man, and (5) with the qualifications of governor and lieutenant- 
governor of your state under your state constitution. 


6. Why is there a Vice President? Can you name any Vice 
President in American history who did not afterward become Presi- 
dent of the United States? 


POWERS OF THE PRESIDENT 


Executive and Administrative Powers 


The Executive Power shall be vested in a President of the United 
States of America... . 


. . . He shall take care that the laws be faithfully executed. ... 


. . . He may require the opinion, in writing, of the principal officer 
in each of the executive departments, upon any subject relating to 
the duties of their respective offices. 


The Constitution prescribes that the President “ shall 
take care that the laws be faithfully executed.” For the 
enforcement and administration of national law an im- 
mense administrative organization has been built up 
under the heads of the executive departments, collectively 
known as the Cabinet. 


MT 
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Tn the Constitution the word “ cabinet ” does not occur, 
but the heads of departments are mentioned.' As heads 
of departments, the power of the cabinet officers is extraor- 
dinary, both because of the multitude and importance of 
their duties and because of the extraordinarily large num- 
ber of their subordinates. The President’s absolute con- 
trol, in turn, of these heads of departments and members 
of the Cabinet gives him a civil, executive, and administra- 
tive authority probably unequaled among modern rulers.” 
The position of the Cabinet as an advisory body is illus- 
trated by a story told of several Presidents. After discus- 
sion of a problem a vote was taken. The President alone 
voted for a measure; all the heads of departments voted 
against it; but the President ruled: “ It is carried.” 


Military and Judicial Powers of the President 


The President shall be commander in chief of the army and navy 
of the United States, and of the militia of the several states, when 
called into the actual service of the United States; .. - and he shall 
have power to grant reprieves and pardons for offenses against the 
United States, except in cases of impeachment. 


Following English and colonial precedents, the chief 
executive of the United States is commander of the mili- 
tary and naval forces. He is designated also as the com- 
mander-in-chief of the militia, when in actual service of 


1 Among the first laws passed by Congress after the inauguration 
of Washington were acts for the creation of executive departments 
with individual heads, since committees had been unsatisfactory 
under the Confederation. It was several years, however, before 
Washington called together the heads of departments in a cabinet 
meeting. The heads of departments are official representatives of 
the President, and even the dignified Senate always confirms an 
appointment to a cabinet position. 

2 The control of the President over his heads of departments is 
shown by the fact that he may remove them at will. 
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the United States. Although few of our Presidents have 
ever tried to exercise direct, personal control of the army 
and navy, so great is the President’s power in time of war 
that James Bryce, writing before the World War, consid- 
ered Abraham Lincoln the most powerful ruler of English- 
speaking people since the time of Cromwell. Before the 
close of the World War, President Wilson was almost a 
dictator; the resentment of the American people showed 
itself in the presidential election of 1920. 

The President has certain powers connected with judi- 
cial affairs. He may grant reprieves and pardons for 
offenses against the United States, except in cases of im- 
peachment. He may even pardon offenders guilty of 
treason. At the close of the Civil War, question arose in 
regard to the pardon of the civil and military officers of 
the Confederacy... Congress insisted that it had the con- 
trol of that subject. When President Johnson granted 
amnesty to those officers, Congress was unable to check 
him, although it did prevent them from holding offices 
and exercising other civil and political rights. 


Treaty-Making and Appointive Powers 


He shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided two thirds of the senators present 
concur; and he shall nominate, and by and with the advice and 
consent of the Senate, shall appoint ambassadors, other public 
ministers and consuls, judges of the Supreme Court, and all other 
officers of the United States, whose appointments are not herein 
otherwise provided for, and which shall be established by law: but 
the Congress may by law vest the appointment of such inferior 
officers, as they think proper, in the President alone, in the courts of 
law, or in the heads of departments. 

(The President) shall receive ambassadors and other public 
ministers . . . and shall commission all the officers of the United 
States. 
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The President shall have power to fill up all vacancies that may 
happen during the recess of the Senate, by granting commissions 
which shall expire at the end of their next session. 

The President of the United States, following the prac- 
tice of the King of England, has charge of foreign relations. 
He never deals directly with a foreign government, for he 
always acts through the Secretary of State. As treaties 
are named with the Constitution and the laws of Congress 
as part of the Supreme law of the land, the making of a 
treaty requires the codperation of President and Senate, 
no treaty being valid until it has been ratified by the Sen- 
ate,! a two-thirds vote being required for ratification. 
When Presidents have negotiated treaties without con- 
sidering the desires of the senators, or even in opposition 
to the wishes of the majority in the upper house of Con- 
gress, the Senate has withheld its ‘‘consent,” although it 
could not force the President to accept its “advice.” 
A most striking instance was the Treaty of Versailles, at 
the close of the World War (1919), signed by President 
Wilson and his colleagues, but rejected by the Senate. 

The Constitutional Convention (1787) voted at one 
time that the Senate should serve as an appointment coun- 
cil. In the final draft of the Constitution, however, the 
right to nominate to appointive offices was left with the 
President, the right of confirmation alone being granted 
to the Senate. As matter of fact, the right of the Senate 
to confirm appointments has given to the senators real 
control of the selection of appointees for the federal offices 
within their own states. On the contrary, the Senate 
never refuses a President’s nomination of a member of his 


1 In early drafts of the Constitution, the Senate had sole power of 
making treaties. 
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cabinet and usually approves presidential selections for 
foreign offices. 

Since the number of administrative offices connected 
with the United States government now numbers consid- 
erably more than a half million, it would be absurd to ex- 
pect President and Senate to act upon the names of most 
of these appointees. The presidential offices comprise 
only those of especial importance; the others are filled 
by heads, or since 1883, usually by a Civil Service Com- 
mission. 

Legislative Powers of the President 


He shall from time to time give to the Congress information of the 
state of the Union, and recommend to their consideration such 
measures as he shall judge necessary and expedient; he may, on 
extraordinary occasions, convene both Houses, or either of them, 
and in case of disagreement between them, with respect to the time 
of adjournment, he may adjourn them to such time as he shall think 
proper. 


(Consult also Article 1, section 7, clauses 2 and 3.)" 

The first legislative duty enjoined upon the President 
by the Constitution is that of giving Congress information 
regarding affairs that are especially important to the na- 
tional government. At the beginning of each session of 
Congress the President delivers an annual message.” For 
the first twelve years (1789-1801) the President did this 
in person, as recent Presidents have done (1913- iF 
During the intervening years the Presidents sent written 
messages. Most special messages are sent in writing 
rather than delivered in person. 


1 pp. 60-62. 

? The annual messages of the President usually deal with a large 
number of subjects, although occasionally a message will be devoted 
to one only, as was Cleveland’s revenue tariff message of 1887. 
Special messages ordinarily deal with but one subject. 
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Special sessions of Congress can be called only by the 
President. In the states special sessions of the legisla- 
tures may usually be convened at the request or demand 
of a certain number of legislators, as well as at the sugges- 
tion of the state governors. Only a few special sessions of 
Congress have been held, but a special session of the Sen- 
ate is called whenever a new President is inaugurated or 
an important treaty must be considered. 

In case of disagreement between the houses regarding 
the time of adjournment, the President has the constitu- 
tional power to adjourn Congress, but this has never been 
exercised. 

The most important legislative power of the chief exec- 
utive is connected directly with the making of laws. He 
has the right to approve or disapprove bills passed by both 
houses of Congress. Ninety-nine out of a hundred of 
these bills are approved, usually by the signing of the 
measure. Some are approved, however, simply by allow- 
ing them to pass without signature or disapproval (veto) 
for a period of ten days, excluding Sundays. However, if 
Congress adjourns before the ten days elapse, a bill fails 
unless it has the signature of the President. If he with- 
holds that signature, he practically defeats the measure by 
what is known as a “‘pocket veto.” 

If the President disapproves a bill or joint resolution 
which has been passed by both houses of Congress, he 
returns the measure to the House in which it originated, 
giving reasons for his disapproval. The measure can be 
passed over his veto only by two thirds of both houses of 
Congress; if that is done, it then becomes a law without 
his signature. The veto gives the President a real control 


over legislation, although his modified veto is less effective 


(THANKSGIVING - 1923) 
BY THE PRESIDENT OF THE UNITED STATES OF AMERICA 


A PROCLAEATION. 


The American people, from their earliest days, have observed the 
wise custom of acknowledsing exch year the bounty with which divine 

Providence has favored them. In phe beginnings, this acknowledgment 
wes a voluntary return of thanks by the community for the fruitfulness 


of the harvest. Thoagh our mode of li.e has greatly changed, this 


custom has always survived. It hes made Thanksgiving Day not only one 
of the oldest but one ‘of the most characteristic observances of our 
country, On that day, in home end church, in family and in public 
gatherings, the whole netion has for gencrations paic the tribute due 


from grateful hearts for blessings bestowe 


<iEREFORE, I, Calvin Coolidge, Prosident of the United States, do 
hereby fix end designate Thursday, the twenty-ninth day of November, a8 
Thanksgiving Day, and recommend its general observance throughout tho lend. 
It is urged that the people, gathering in their homes und their usual pleces 
of worship, give expression to their grutitude for the benefits and blessings 
that a gracious Providence hes bestowed upon them, and seek the guidance of 


ar , 
‘Almizghty-God, that they may decerve @ continuance of His favor. 


DONE at the City of Washington, 
this 5” day of November, in 
the yobr of our Lord One Thousand 
Nine Hundred and Twenty-three, and 
of the Independence of the United 
States, the One Hundred and 

Forty-eighth. 


oe 
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than the absolute veto of the colonial governor, or of the 
English monarch before the development of the cabinet 
system. Coupled, however, with his military powers, his 
right to enforce the laws, and his supervision of a great 
administrative hierarchy, his legislative power unques- 
tionably makes the President one of the great rulers of the 
world. Under the terrible strain of the President’s duties, 
two recent executive chiefs have broken, in a true sense 
martyrs to public service. 


Questions 


1. What is meant by executive authority? Whatis the difference 
between executive and administrative powers? The executive de- 
partment almost always controls what military powers? 

2. Inthe Constitution find references to the heads of the executive 
departments. Give some idea of the organization of the executive 
departments for the administration of laws. Name all cabinet offices 
and the men holding at least three. 

3. Describe the advantages of having treaties and appointments 
made through the coéperation of President and Senate rather than 
entirely by the President, or, as was first proposed, entirely by the 
Senate. 

4. Should the legislative power of the President be negative rather 
than positive? What are the advantages of the British system of 
granting an executive group, the Cabinet, the right to initiate im- 
portant legislation? Do you know of any recent debates on the 
presidential ». the cabinet system of government in the United 
States? How were they decided ? 

5. If possible, secure a copy of the most recent general message of 
the President to Congress. Was it delivered in person? With 
what subjects does it deal chiefly? What recommendations are 
particularly stressed in it? 

6. Compare the powers of the President with those of the governor 
of your state. In what respects are they similar; in what respects 
different ? 


_ — > ie ae - 
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7. Name and explain the work of any recent executive who has 
increased the power of the President. Did he subordinate Congress 
to the executive? Should there be further increase in the authority 
of the President, or is the executive power too highly centralized? 


THE NATIONAL JUDICIARY 


Organization of the National Courts 


The judicial power of the United States shall be vested in one 
Supreme Court, and in such inferior courts as the Congress may from 
time to time ordain and establish. The judges, both of the supreme 
and inferior courts, shall hold their offices during good behavior, and 
shall, at stated times, receive for their services a compensation, 
which shall not be diminished during their continuance in office. 


The Congress shall have power... to constitute tribunals 
inferior to the Supreme Court. 

As is well known, the government under the Confedera- 
tion had no executive or judiciary. Since a department 
was needed to interpret the laws as well as one to enforce 
them, the Constitution provided for a Supreme Court and 
such inferior courts as Congress deems necessary. 

The Supreme Court has always consisted of one chief 
justice and at least four associate justices. The num- 
ber has varied at different times, at least twice having been 
decreased. At present there are eight associate justices. 

Under the Judiciary Act of 1789, which is almost a sup- 
plementary constitution for the courts of the nation, pro- 
vision was made not only for the Supreme Court, but for 
thirteen District Courts, with a judge to preside over 
each, and for the organization of three circuits.! In 1891 

1 No circuit judges were appointed in the beginning, but separate 
circuit courts were created after Adams was defeated by Jefferson in 
the election of 1800. The law was passed for partisan purposes and 


was, therefore, repealed by the Jeffersonian Republicans as soon 
as they came into power. Circuit judges were afterward appointed. 
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Circuit Courts of Appeal ! were established in place of the 
old circuit courts; there are as many circuits as there are 
justices of the Supreme Court; at present, nine. The 
number of district judges has been increased greatly in re- 
cent years, on account of the large number of prohibition 
and narcotic cases. In 1924 the number was approxi- 
mately one hundred and twenty, in eighty districts. 

All national judges are chosen by the President and Sen- 
ate for good behavior, which means for life. In the early 
years of the nineteenth century some of the national 
judges were partisan and were impeached by a House of 
Representatives of the opposing party. Fortunately, the 
judges were not removed from the bench, but the warning 
was sufficient and judges have since refrained from partisan 
activities. 

The compensation of judges may not be diminished dur- 
ing their continuance in office. The enactment of an in- 
come tax affecting the salary of national judges was, there- 
fore, held unconstitutional so far as it reduced those sal- 
aries. At the present time, the Supreme Court judges 
receive an annual compensation of $14,500, with an addi- 
tional $500 for the chief justice. 


Jurisdiction of the National Courts 


The judicial power shall extend to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, and 
treaties made, or which shall be made, under their authority ; — to 
all cases affecting ambassadors, other public ministers and consuls; 
— to all cases of admiralty and maritime jurisdiction ; — to contro- 
versies to which the United States shall be a party ; — to contro- 
versies between two or more states ; — between a state and citizens 
of another state ; — between citizens of different states ; — between 


‘The judges of the circuit usually sit together to consider cases 
brought from the lower courts. 
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citizens of the same state claiming lands under grants of different 
states, and between a state, or the citizens thereof, and foreign states, 
citizens or subjects.! 


Important enough to be memorized is the first part of 
this clause on the jurisdiction of the national courts: 
“The judicial power shall extend to all cases in law and 
equity arising under this Constitution, the laws of the 
United States, and treaties made, or which shall be made, 
under their authority.”” The national courts try cases; 
they never give an opinion on any public policy unless that 
is a real part of a case brought before them. When Presi- 
dent Washington asked the justices of the Supreme Court 
for a legal opinion on a proposed measure, they refused to 
give it on the ground that they did not form an advisory 
body but a court tribunal, whose business, according to 
the Constitution, it was to adjudicate cases. 

In many of our western states to-day the distinction be- 
tween law and equity is practically nil; but in some east- 
ern states now, as in England, there is usually a sharp 
distinction between suits brought under the law, either 
statutes or the old common-law of England, and the cases 
in equity, which are tried by judges without the aid of 
juries, and which make use of principles of the Roman 
law. The distinction between a lawsuit and a case in 
equity may be illustrated in connection with the estab- 
lishment of a nuisance in a residence district. Under the 
older law, it would be necessary to have the nuisance 
established before suit could be brought for its suppres- 
sion; under equity jurisdiction, it is possible to secure an 
injunction to prevent the nuisance from being established. 


1 The national courts may not try cases brought against a state 
by citizens of another state. (Amendment XI.) 
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As we have just noted twice, the judicial powers of the 
national courts extend to all cases in law and equity that 
come under the general supervision of the national gov- 
ernment. 

What kinds of cases can be brought before the national 
courts? Not only. do the United States courts decide 
those which come under the national Law (Constitution, 
statutes, and treaties), but they care for those brought to 
the national courts because of the PARTIES involved. If 
the parties are either national representatives, states, or 
persons whose cases could not be tried fairly in the courts 
of one state, then cases brought by or against them are 
tried in national tribunals. When the Constitution was 
adopted, there was a belief that states could not be sued 
by individuals in the national courts; but in an early 


‘case 1 the Supreme Court decided that the state could be 


sued by a citizen of another state. The Eleventh Amend- 
ment? was, therefore, passed to forbid such suits, with- 
out the consent of the state against which action was 
brought. 


Original and Appellate Jurisdiction of the Supreme 
Court 


In all cases afiecting ambassadors, other public ministers, and 
consuls, and those in which a state shall be a party, the Supreme 
Court shall have original jurisdiction. In all the other cases before 
mentioned, the Supreme Court shall have appellate jurisdiction, 
both as to law and fact, with such exceptions and under such regu- 
lations as the Congress shall make. 


1 Chisholm v. Georgia (1792). 

* The judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted against 
one of the United States by citizens of another state, or by citizens or 
subjects of any foreign state. 
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When the Constitution was adopted, the members of 
the Convention did not think of the Supreme Court as you 
or I would think of it, as a world-famous but much over- 
worked tribunal. In fact, many of the early justices 
resigned because they had so little to do. It therefore 
seemed proper that the Supreme Court should have a 
number of cases which it should try originally. Cases 
affecting ambassadors and other public ministers and con- 
suls, and those in which a state is a party, are therefore 
brought to the Supreme Court for trial and not simply for 
review. At one time part of an act of Congress increased 
the original jurisdiction of the Supreme Court, but the 
court very generously refused to enlarge the jurisdiction 
granted to it by the Constitution.! 

The appellate jurisdiction of the Supreme Court con- 
stitutes the main work of the court. To relieve the flood 
of appeals new Circuit Courts of Appeals were necessary 
in 1891. At that time the Supreme Court was four years 
behind in its work: that is, a case brought to the Court 
could not be tried for four years, unless it obtained a spe- 
cial place on the calendar. - An appellate court does not 
try a case but simply examines the evidence already pre- 
sented and listens to the arguments of the attorneys for 
either side. 

Before rendering decisions, the Supreme Court, acting 
as a body, examines the evidence and discusses the prob- 
lem and the law involved. Some one member of the court 
is asked to prepare a preliminary statement of the deci- 
sion. This statement, with the accompanying argument, 
is then examined; if approved, it is announced as the 
DECISION of the court. Minority OPINIONS are frequently 

1 Marbury v. Madison (1803). 
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expressed ; and some of the most famous cases in our his- 
tory have been rendered by a bare majority of judges. 
Such a decision is usually called a “‘ majority decision.” 


The Supreme Court and the Constitution 


No study of American history or American government 
is complete without some consideration of the subject, 
the Supreme Court and the Constitution. The American 
Constitution to-day is largely what it is because of the wise 
and liberal way in which the written Constitution has been 
interpreted by the Supreme Court of the United States. 
As we have noticed, the jurisdiction of the national courts 
included the Constitution as well as laws of Congress and 
treaties.'_ The meaning of the Constitution, however, is 
explained by the Supreme Court only in connection with 


cases brought before it. If these cases involve a law of 


Congress or of the states, the law will be held either accord- 
ing to the Constitution or contrary to it.2 In either case, 
the meaning of the Constitution will be made clearer. 
The judges have not been timeservers; they have never 
lost sight of the underlying principles of the Constitution, 
but they have tried to interpret it according to the needs 
of the period in which they were living, thus proving the 
Court a direct agent of the sovereign American people. 
The right to decide the constitutionality of national or 
state laws is the greatest of the powers exercised by the 
Supreme Court. 

‘In early drafts of our fundamental law the word Constitution 
does not appear in Article ITT, section 2, clause 1. 

* In the case of Marbury v. Madison (1803) Chief Justice Marshall 
showed that in case of alleged conflict between the Constitution and 


a law of Congress, the Supreme Court must decide whether they 
conflicted or not; and, if they did, the statute must yield. 


——— 
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The most far-reaching court decisions have dealt with 
the relation of the nation to the states, a subject which 
will be considered in the next chapter. In the early his- 
tory of the United States the public was prejudiced in 
favor of the states rather than of the central government. 
When the new national spirit was developing, particularly 
in the decade beginning with the War of 1812, the Supreme 
Court under John Marshall did much to strengthen the 
national government permanently, preventing the states 
from encroaching upon the powers needed by the general 
government. On the contrary, in the period following the 
Civil War, when reconstruction Congresses paid little at- 
tention to the rights of states, particularly those which had 
been connected with the southern Confederacy, the Court 
upheld federalism against the aggressions of Congress. 


At that time congressional laws to protect the right of 


negroes might have given excuse to nationalize civil rights, 
if the Supreme Court had not protected the right of the 
states, under the national Constitution, to control practi- 
cally all civil rights. 

In the interpretations of the all-important Fourteenth 
Amendment the Supreme Court has reflected the spirit of 
modern American democracy. Business, which is the 
heart of American life, has been protected and safe- 
guarded, usually through protection of property,'! some- 
times through the safeguarding of contract. At the same 
time the Supreme Court has upheld practically all state 
laws which have increased the modern social rights of 
workers or of semi-dependent classes. Many of these per- 
sons have needed protection against the “coercion of eco- 
nomic forces ”’ in the huge and complex business system of 

1 pp. 176-177. 
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present-day America. These suggestions regarding judi- 
cial influence on our federal system and on the rights of 
American citizens must suffice to show the importance of 
the work of the Supreme Court in relation to the Constitu- 
tion.! 


Questions 


1. To what extent is the national judiciary organized (a) by the 
Constitution or (6) under the Constitution by action of Congress? 
What would be the advantages, if any, of having national judges 
appointed for definite terms rather than for life? What would be 
the advantages, if any, of popular election for national judges? 

2. Quote the first part of Article ITI, section 2, clause 1. 

3. Name the most important types of cases that may be tried 
in the national courts rather than in state tribunals. 

4. In what respects do we find our national courts different from 
the national courts of other countries? 

5. Describe (a) provisions of your state constitution regarding the 
state judiciary, (b) the system of state courts, (c) cases that may be 
appealed from state courts to national courts. 

6. Explain ways in which the Supreme Court has developed the 
written Constitution. Give examples of cases which illustrate some 
phase of this development. (Consult cases listed in Appendix.) 
For example, show the influence of the Court in Marbury 2. 
Madison (1803), McCulloch ». Maryland (1819), the Slaughter- 
house cases (1873), the Insular cases (1901, 1904), and Muller ». 
Oregon (1908). 

7. If Congress were allowed to reénact laws which the Supreme 
Court had declared unconstitutional, how would it affect (a) the 
influence of the Supreme Court in developing the Constitution; 
(b) the American system of government? 

8. Does the Supreme Court make laws? Is its power too great? 
Why does the Supreme Court stand so high in the annals of Amer- 
ica and the eyes of the world? 

1Qn the place of the Supreme Court in American history, read 


parts of Mr. Warren’s excellent and interesting The Supreme Court 
in American History, in three volumes. 
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9. With what branch of the government are the following con- 
nected? If they or their work are mentioned in the Constitution, 


give clause. 


ee 
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Forestry Service 

Committee on Ways and Means 
Ambassador 

Reclamation Service 

Speaker 

Interstate Commerce Commission 
Circuit Court of Appeals 

United States Mint 

Colonel of National Guard 

Vice President 

Collectors of Customs 
Committee on Foreign Relations 
Immigration Inspectors 
President pro tempore of Senate 
Geological Survey 

Consuls 

Patent Office 

Census Bureau 

United States Marshals 

Bureau of Engraving and Printing 
Presidential Electors 


CHAPTER VII 
NATION AND STATES 
GENERAL DISTRIBUTION OF POWERS 
Powers Granted Exclusively to the National Government 


The Congress shall have power to lay and collect taxes, duties, 
imposts, and excises 


and to make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other powers 
vested by this Constitution in the government of the United States, 
or in any department or officer thereof. 


(The President) shall have power, by and with the advice and 
consent of the Senate, to make treaties... 


This Constitution, and the laws of the United States which shall 
be made in pursuance thereof; and all treaties made, or which shall 
be made, under the authority of the United States, shall be the 
supreme law of the land. . . 


In Chapter V we have discussed the powers of Congress ; 
it is unnecessary to summarize them again. Article I, 
section 8 of the Constitution is devoted to the powers 
granted to Congress, and the national government pos- 
sesses certain other powers, for example, the treaty- 
making power conferred upon the President and the 
Senate. The grant of powers includes not only those 
specifically mentioned, but those implied in the dele- 
gated powers. 

Most of the powers granted to the national govern- 


ment are exclusive, although some of them may be exer- 
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cised jointly by the national and state governments. 
(1) The Constitution expressly states that certain powers 
granted to the United States government are exclusive. 
This is done by the use of the expression “ sole power i“ 
or of the word “exclusive.” (2) A power that is given 
to the national government, and also denied to the states, 
is exclusive. (3) Those powers are exclusive which are 
granted to the United States government and which, 
from their very nature, could not be exercised by both. 
An excellent example of this kind of power is that granted 
in Article I, section 8, clause 3, giving Congress control 
over interstate commerce. Naturally Congress could 
not exercise this power if the states might also control 
interstate commerce. 


The Sphere of State Activity 


The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the states, are reserved to the states re- 
spectively, or to the people. 

Unless a power has been granted, either by implication 
or directly, exclusively to the national government, or 
reserved to the people, it belongs to the states. In the 
Bill of Rights, adopted immediately following the adop- 
tion of the Constitution proper, the last of the ten articles 
or amendments contained these important words: “ The 
powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the states, are RESERVED 
to the sTATEs respectively, or to the PEOPLE.” 

By the simple means, therefore, of granting powers to 
the national government and of adding certain prohibi- 
tions upon the states, most of which are concerned with 
powers elsewhere granted to Congress, the states are al- 
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lowed to control most of the activities of government and 
_ practically all of the rights of the people. If the Consti- 
tution had attempted to enumerate these powers of the 
states and all rights of the people, as well as to specify the 
powers of the national government, the list would have 
been incomplete, and certain powers of government would 
not have been mentioned at all. Even if the list had been 
complete at one time, changing political, social, and eco- 
nomic conditions would have made it necessary to revise 
it at frequent intervals, in order that it should be com- 
plete. The whole problem of the powers to be exercised 
by the states was simplified, therefore, by reserving to the 
states those powers that were not prohibited to them or 
granted solely to the national government. 

At the close of the Civil War, in the effort to protect 
the recently freed slaves, sincere statesmen sought to 
bring civil rights that had formerly belonged to the states 
under the control of the national government, that is, to 
nationalize civil rights. The Supreme Court of the 
United States definitely and completely blocked any plan 
of that kind when it rendered an epoch-making decision,! 
in which these rights and duties were left with the states 
and denied to the national government. In recent years 
control of Congress over interstate commerce has been 
extended by law and court decision until many activities 
of corporations which the states are supposed to super- 
vise are really dominated by the national government.” 
However, the courts have prevented Congress from regu- 
lating labor conditions within the states.* 


1 This decision in the Slaughter House cases (1873) was supple- 
mented by others, as the Civil Rights cases (1883). 
2 See pp. 76-79. 3 pp. 79, 156-157. 
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Prohibitions on the United States Government 


The privilege of the writ of habeas corpus shall not be suspended, - 


unless when in cases of rebellion or invasion the public safety may 
require it. 


No bill of attainder or ex post facto law shall be passed. 
No tax or duty shall be laid on articles exported from any state. 


No title of nobility shall be granted by the United States: and 
no person holding any office of profit or trust under them, shall, 
without the consent of the Congress, accept of any present, emolu- 
ment, office, or title, of any kind whatever, from any king, prince, or 
foreign state. 


[No person shall] be deprived of life, liberty, or property, without 
due process of law... . 


(Consult also LIMITATIONS on Congress in Article I, section 9, 
clauses 1, 4, 6, and 7, and the PROHIBITIONS in Amendments I to 
IX To PROTECT INDIVIDUAL LIBERTY from action of Congress and 
the PROHIBITIONS UPON THE RIGHT TO VOTE contained in Amend- 
ments XV and XIX.) 


In the body of the Constitution, following the list of 
powers granted to Congress, there is an enumeration of 
prohibitions and limitations on the powers of that body. 
The limitations we have already considered.’ Among 
the prohibitions are these; no suspension of the privilege 
of the writ of habeas corpus, except in military crises ; 
no enactment of a bill of attainder or “ex post facto” 

1 pp. 66, 67, 72. The slave trade was not to be prohibited by Con- 
gress before 1808. Another limitation is that direct taxes shall not be 
levied except in proportion to population. A third prohibits discrim- 
inatory legislation for ports or vessels of one state over another. 
Another provides that money shall be drawn from the treasury only 
in accordance with law. Still another prohibits office holders within 


the United States from accepting presents ‘‘ from any king, prince, 
or foreign state,” without the consent of Congress. 
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law; no tax or duty on goods exported from the states; 
no granting of titles of nobility. 

Some of these prohibitions were of historical origin, at- 
tempts to prevent the continuance or the revival of abuses 
fairly common in the history of England, and possibly 
in colonial history. Some of them are attempts to main- 
tain the newer democratic standards of America. The 
provision dealing with “ ex post facto”’ laws! is held to 
apply only to criminal acts; it does not include retro- 
active legislation, that is, the application of ordinary law 
to a time prior to its enactment. The prohibition of a 
tax on exports was a result of the third compromise in 
the Constitutional Convention.” 

All of the early amendments are prohibitions on the 
national government; but the first is the only one which 
specifically states that Congress is expressly prohibited 
from interfering with certain individual rights. 


Prohibitions on the States 


No state shall enter into any treaty, alliance, or confederation ; 
grant letters of marque and reprisal; coin money; emit bills of 
credit, make anything but gold and'silver coin a tender in payment of 
debts; pass any bill of attainder, ex post facto law, or law impairing 
the obligations of contracts, or grant any title of nobility. 


No state shall, without the consent of the Congress, lay any 
imposts or duties on imports or exports, except what may be abso- 
lutely necessary for executing its inspection laws; and the net 
produce of all duties and imposts, laid by any state on imports or 
exports, shall be for the use of the treasury of the United States ; 
and all such laws shall be subject to the revision and control of the 
Congress. 


1 An “ ex post facto ” law makes an offense criminal that was not 
a crime at the time it was committed, or changes the punishment for 
a criminal offense. 

2p. 21. 
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No state shall, without the consent of Congress, lay any duty of 
tonnage, keep troops, or ships of war in time of peace, enter into any 
agreement or compact with another state, or with a foreign power, 
or engage in war, unless actually invaded, or in such imminent 


danger as will not admit of delay. 
(See also Amendments XIII, XIV, XV, and XIX.) 


The prohibitions or limitations placed upon the states 
in the tenth section of Article I deal with those subjects 
which had been, or might have been, controlled by the 
states before 1787. The exercise of these powers by the 
states would have interfered with the work of the national 
government under the Constitution. A study of these 
prohibitions shows that at least half of them deal with 
powers specifically granted to the national government. 
Among those are the prohibitions upon making war, or 
keeping troops, or making treaties; upon issuing paper 
money through state authority; of making anything but 
gold and silver coin a legal tender in the payment of debts ; 
or of levying any duties on imports, except for the national 
treasury! In addition the states may not make any 
laws impairing the obligations of contracts. 

The states as well as the national government are 
prohibited from passing any bills of attainder, or “ ex 
post facto” laws, or of granting any title of nobil- 
ity. 

At the close of the Civil War, the idea of state sover- 
eignty disappeared forever from American politics. To 
protect the rights of the citizens of the United States, 
the Fourteenth and _ Fifteenth Amendments were 


1In point of fact, the states have never been allowed to do this. 
The provision regarding state levies of duties is a limitation, not a 
prohibition. 
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adopted. These will be considered under the rights of 
citizens.! 


Questions 


1. Name three ways in which you determine what powers are 
granted to the national government exclusively. From your copy of 
the Constitution, find several powers of each class. Name two 
powers of Congress that are not exclusive. 

2. Why are the powers of the states reserved to them? Name 
as Many powers as you can that are exercised by our state or local 
governments. 

3. Are there any subjects upon which more uniform laws are 
needed than are now provided by the states? Should the national 
government be allowed to control these powers, or can the problem 
best be solved in some other way or ways? If you favor more 
centralization, how would you change the Constitution ? 

4. Is it possible for persons to be married in one state who could 
not be married in an adjacent state? If a man who was married in 
South Carolina moves to a northern state and later secures a divorce, 
- is his wife still married to him or not? If he marries again and his 
second wife moves to a western state and secures a divorce from him, 
is he still married to her or not? 

5. What prohibitions on the government of the United States 
are also prohibitions upon the states? Why waseach of these powers 
denied to our governments and, therefore, preserved to the people? 

6. Explain, from the viewpoint of English and colonial history, 
each of the limitations on the powers of Congress contained in Article 
I, section 9. 

7. Name five prohibitions placed upon the states by the Con- 
stitution. Explain why each was so inserted or how each might have 
interfered with the work of the nation’s government. 

8. If possible, consult Stimson’s The American Constitution as It 
Protects Private Rights. Notice the chart just before the index 
which graphically presents the different types of powers granted by 
the American people to the national or state governments, or with- 
held from those governments by the people. 


1 pp. 148-151. 


Interstate 
comity, 
Art. IV, §1 


Interstate 
citizenship, 
Art. IV, §2, 
cl. 1 
Extradition 
of criminals, 
Art. IV, § 2, 
cl. 2 


Fugitive 
slaves, 

Art. IV, §2, 
Chad 


Advan- 
tages of in- 
terstate 
citizenship, 
especially 
before 1868 


132 THE CONSTITUTION TO-DAY 


RELATIONS OF NATION AND STATES 


Interstate Comity 


Full faith and credit shall be given in each state to the public acts, 
records, and judicial proceedings of every other state. And the 
Congress may by general laws prescribe the manner in which such 
acts, records, and proceedings shall be proved, and the effect thereof. 


The citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states. 


A person charged in any state with treason, felony, or other crime, 
who shall flee from justice, and be found in another state, shall on 
demand of the executive authority of the state from which he fled, be 
delivered up, to be removed to the state having jurisdiction of the 
crime. 


(No person held to service or labor in one state, under the laws 
thereof, escaping into. another, shall, in consequence of any law or 
regulation therein, be discharged from such service or labor, but 
shall be delivered up on claim of the party to whom such service or 
labor may be due.) 


One great advance made by the Confederation was the 
creation of an interstate citizenship. Under the Con- 
stitution such citizenship was imperative, hence the pro- 
vision: ‘the citizens of each state shall be entitled to 
all privileges and immunities of citizens in the several 
states.’’ Whatever laws, therefore, any state may make 
about aliens, it is prohibited positively and absolutely 
from making against a citizen of another state who hap- 
pens to be residing within its boundaries. If a citizen 
moves from his own state to another, he becomes a “ bona 
fide’ citizen of that state, having equal rights and privi- 
leges with a citizen already living in that state. The pro- 
vision is supplemented by Amendment XIV, which defines 


NATION AND STATES 133 


both national and state citizenship and protects the 
rights of both fully. 

Interstate unity has been promoted by the provision 
that public acts, records, and judicial proceedings of each 
state shall be held valid and given full credit in other 
states. Court records of one state are quoted as precedent 
not only by other courts of that state, but by states possi- 
bly far distant. 

The provision that fugitive slaves should be returned 
to their former home became more and more important 
as slavery became a sectional and a national issue. There 
was little debate or feeling about the first fugitive slave 
law, passed in 1793; but, when a new and more severe 
fugitive slave law was passed in 1850, it aroused the North 
against the whole institution of slavery and was, there- 
fore, an important cause of the Civil War and the resulting 
overthrow of slavery. 


Dependence upon the States for the Organization of the 
National Government 


The House of Representatives shall be composed of members 
chosen every second year by the people of the several states, and 
the electors! in each state shall have the qualifications requisite for 
electors of the most numerous branch of the state legislature.” 


The Senate of the United States shall be composed of two senators 
from each state, elected by the people thereof, for six years; and 
each senator shall have one vote. The electors‘ in each state shall 
have the qualifications requisite for electors of the most numerous 
branch of the state legislatures.’ 


The times, places, and manner of holding elections for senators 
and representatives, shall be prescribed in each state by the legis- 


1See Amendments XV and XIX. 
2 See also Art. I, § 2, cl. 4 on the filling of vacancies. 
3 See also Amendment XVII, cl. 2 on the filling of vacancies. 
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lature thereof; but the Congress may at any time by law make or 
alter such regulations. 


Each state shall appoint, in such manner as the legislature thereof 
may direct, a number of [presidential] electors equal to the whole 
number of senators and representatives to which the state may be 
entitled in the Congress. .. . 


The United States is dependent for its organization 
upon the government and the laws of the states. Except 
for the two indirect provisions of Amendments XV and 
XIX, as to who may not be excluded from voting, the 
election of national officials depends upon the state suf- 
frage laws. The national government has become demo- 
cratic through the changes in the elective franchise laws 
of the states rather than through amendments of the 
United States Constitution. 

In the choice of many national elected officials the 
nation depends on its member units, the states. When 
presidential electors are chosen, legally the states may de- 
cide whether they shall be elected by the legislatures or 
by vote of the people; actually, none but democratic 
methods are now tolerated. The arrangement of the 
districts from which members of the House of Representa- 


tives are chosen is made by the state legislatures, subject 


to national law. It might seem as though in all of these 
respects the national government is left at the mercy of 
the state governments. However true that may be in 
theory, in practice the states have never sought to prevent 
the organization of the national government. 


Dependence of the States on the Union 


New states may be admitted by the Congress into this Union; 
but no new state shall be formed or erected within the jurisdiction of 
any other state, nor any state be formed by the junction of two or 
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more states, or parts of states, without the consent of the legisla- 
tures of the states concerned as well as of the Congress. 


The United States shall guarantee to every state in this Union a 
republican form of government, and shall protect each of them 
against invasion; and on application of the legislature or of the 
executive (when the legislature cannot be convened) against do- 
mestic violence. 

Besides the original thirteen states, thirty-five have 
been admitted to the Union. All of these have been 
organized and admitted and their original constitutions 
approved by Congress. No states have yet been formed 
by the union of two or more states, nor has any state 
been created out of part of another state,’ with the ex- 
ception of West Virginia, done irregularly during the 
Civil War. 

The United States guarantees to each state a republican 
form of government. This clause does not prevent the 
states from accepting direct legislation or other demo- 
cratic methods of government, although the represent- 
ative form is the common form of republican government.’ 
At the close of the Civil War this clause of the Constitu- 
tion was made excuse for the reconstruction policy in the 
southern states. The states had attempted to secede 
from the Union, secession being a subject upon which 
the national Constitution is silent. At the close of the 
war, the national government treated them as out of the 
Union. Legally, they never had separated from the 
Union; the Supreme Court (1868) declared in Texas v. 

1 Kentucky might have been considered a part of Virginia at the 
time of the adoption of the Constitution. 

2 In Luther v. Borden (1849) the states were allowed to decide their 
own form of government. According to Pacific Tel. Co. v. Oregon 


(1912), direct legislation was declared to be in accordance with Article 
IV, § 4. 
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White that the ‘“‘ Constitution, in all its provisions, looks 
to an indestructible Union, composed of indestructible 
states.” 


Coéperation of States and National Government 


The Congress, whenever two thirds of both houses shall deem it 
necessary, shall propose amendments to this Constitution, or, on the 
application of the legislatures of two thirds of the several states, shall 
call a convention for proposing amendments, which, in either case, 
shall be valid to all intents and purposes as part of this Constitution, 
when ratified by the legislatures of three fourths of the several states, 
or by conventions in three fourths thereof, as the one or the other 
mode of ratification may be proposed by the Congress. . . 


Section 2. The Congress and the several states shall have con- 
current power to enforce this article by appropriate legislation. 


(See also Amendments XIII, XIV, XV, and XIX.) 


It is fitting that the Constitution of a nation under 
a federal system of government should not be changed 
except by the codperative action of both states and the 
national government. The Constitution might be 
amended by a new constitutional convention, called by 
Congress at the request of two thirds of the states. If 
amendments proposed by this convention were ratified 
by three fourths of the states, Congress would have had 
comparatively little share in the process; but this method 
has never been used. All nineteen of the amendments 
which have been adopted were proposed by Congress and 
ratified by the state legislatures. 

In the enforcement of law, state and national officials 
frequently codperate. For example, prohibition under the 
Eighteenth Amendment may be enforced by either national 
or state officers, preferably by the two codperating.! 


1 The forced codperation of state with national officials under the 


—— 


Ss 
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In many respects state and national courts form parts 
of a single whole. Congress permits certain cases arising 
under national law to be tried in either a state court or a 
national court, at the wish of the party most concerned. 
Cases arising under state law, and tried in state courts, 
may be appealed to national courts, if they involve national 
law, or the relation of the nation to the states, or if either 
party feels that he has not secured the justice to which 
he is entitled under the Constitution of the United States. 

The relation of the nation to the states has been affected 
indirectly by the relation of each to individual citizens. 
In the history of the Supreme Court two provisions of 
the Constitution stand out as of overwhelming importance 
because they determine the relation of the nation to in- 
dividuals and of the states to individuals. These pro- 
visions are the clause in Amendment V that Congress 
shall not deprive any person of life, liberty, or property 
without due process of law, and the provision of Amend- 
ment XIV that states shall not abridge the privileges or 
immunities of citizens of the United States, deprive any 
person of life, liberty, or property without due process 
of law, or deny to any person within their jurisdiction 
the equal protection of the laws." 


The Nation and Unity of the Federal System 


We the people of the United States . . . do ordain and establish 
this Constitution for the United States of America. 


This Constitution, and the laws of the United States which shall 
be made in pursuance thereof, and all treaties made, or which shall 
be made, under the authority of the United States, shall be the su- 


Fugitive Slave Law of 1850 had an important effect in arousing the 
North against the institution of slavery. 
1See pp. 171-177. 
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Tue SuPREME 
preme law of the land; and the judges in every state shall be bound 


thereby, anything in the Constitution or laws of any state to the 
contrary notwithstanding. 


Oaths of The senators and representatives before mentioned, and the 
ew members of the several state legislatures, and all executive and 
Siats, judicial officers, both of the United States and of the several states, _ 


ie Vi, shall be bound by oath or affirmation to support this Constitution. 
cl. 


The Con- As the Preamble declares, this Constitution was made 
eae 4 by the people of the United States for the United States 
Se of America. It is the Constitution of the American people, 


not of the states or of the national government. That 
the Constitution of the United States is a real part of the 
law of every state may be shown by the constitutional 
requirement that all members of the state legislatures, 
and all executive and judicial officers of the state, shall be 
bound by oath or affirmation to support the national 
Constitution. 

Five ele- Under ordinary circumstances, national and state con- 


mentsinthe , - 
law of the stitutions and laws supplement each other; but they may 


a conflict. In that case, the courts are authorized to set 
aside one of the conflicting articles. Such an article in 
the state law must yield to all of the others, and an article 
in a state constitution gives way to the laws of the na- 
tion, the treaties, and the United States Constitution ; 
for these three are the supreme law of the land. 

Unity of The unity of our federal system is further emphasized 

nation and, “in the working relations of the national and state gov- 


allegiance ~ ornments. Each has its own duties; these are different 
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with few exceptions, and are performed through its own 
officials. United States laws are enforced by national 
executive officers and interpreted by national courts, 
side by side with the laws of the states carried into effect 
by officials of the states. Every person within the boun- 
daries of a state is subject, therefore, to the jurisdiction 
of the state and national governments. He renders obe- 
dience to both, because both are doing work assigned to 
them by the people of the whole Union. If, by any possi- 
bility, both try to force him to obey laws which relate to 
the same subject, but which are incompatible, he must 
determine, first of all, whether the national government 
has authority to make the law it wishes him to obey, and, 
if it has this right, he must obey it without question. If 
it exceeded its authority in passing the law, he must obey 
the state officials. Whether the obedience is rendered 
to officials belonging to the state government or to the 
central government, in reality it is rendered to the people 
of the United States, who are represented by both sets 
of these officials. In other words, a citizen’s allegiance is 
not divided, for it is due to the people of the whole nation, 
who are sovereign, and to them alone. 


Questions 


1. On the death of a man who leaves property in more than one 
state, how is his property distributed in the states other than the one 
in which he dies? 
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2. Before the Civil War, if a negro citizen of a northern state 
moved to a southern state, what was his status? 

3. What is meant by interstate or international extradition? 
What clause of the Constitution provides for the former? 

4. Name an important national law made to carry into effect the 
third clause of section 2, Article IV of the Constitution. What was 
the influence upon American history of the last law made upon that 
subject? 

5. Name at least four ways in which the organization of the 
national government is dependent upon the states. Even if we 
centralize our national government to an extreme, could we abandon 
all of those state methods? 

6. If the state of California were to be divided into a North and a 
South California, what would be the legal problem and procedure? 

7. Explain the difference between a literal interpretation of a 
“ republican form of government ”’ and twentieth century democratic 
methods adopted by many states. 

8. What is the supreme law of the land? (Quote Constitution.) 
Name five different constitutions or groups of laws under which 
every person in a state lives, giving them in order of their precedence. 

9. Explain what is meant by American federalism. To what 
extent is the permanency of American federalism guaranteed by the 
Constitution? What influence has the Supreme Court had on the 
character of our federal system under the Constitution? (See esp. 
pp. 77-78, 156-157.) Has the balance between nation and states 
been threatened by the recent expansion in the powers of Congress ? 
(See esp. pp. 77-79, 85, 88, 94-95.) 


CHAPTER VIII 
AMENDMENTS OF THE CONSTITUTION 
METHODS AND EARLY AMENDMENTS 


How the Constitution May Be Amended 


The Congress, whenever two thirds of both houses shall deem it 
necessary, shall propose amendments to this Constitution, or, on the 
application of the legislatures of two thirds of the several states, shall 
call a convention for proposing amendments, which, in either case, 
shall be valid to all intents and purposes as part of this Constitution, 
when ratified by the legislatures of three fourths of the several 


states, or by conventions in three fourths thereof, as the one or the - 


other mode of ratification may be proposed by the Congress: Pro- 
vided (that no amendment which shall be made prior to the year 
one thousand eight hundred and eight shall in any manner affect the 
first and fourth clauses in the ninth section of the first article : and) 
that no state, without its consent, shall be deprived of its equal 
suffrage in the Senate. 


We have already considered the difficulty of amending 
the Articles of Confederation! and the discussion by the 
Convention of methods of amending the Constitution.” 
All nineteen amendments have been proposed by two 
thirds of both houses of Congress* and ratified by three 
fourths of the state legislatures; no use has been made 
of any other method. In Congress more than two thou- 
sand amendments have been suggested, and, at the present 
time, many reformers desire many constitutional changes 

tp. 14. 2p, 23. 


3 The signature of the President is unnecessary. 
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or possibly even a simpler and easier method of amend- 
ment.! 

Undoubtedly, the amendment of the Constitution is too 
difficult rather than too easy, and, in many respects, the 
process does not seem appropriate for a modern demo- 
cratic nation. Living in the twentieth century, we might 
expect that amendments to the Constitution of the United 
States would be ratified by the voters, a method that 
has been used almost universally since 1820 for amend- 
ments to state constitutions.2 But Congress has never 
even proposed ratification by any form of popular vote. 


The National Bill of Rights 


Some of the states ratified the Constitution on condition 
that certain amendments? be proposed which would pro- 
tect the states and individuals from any possible invasion 
of their rights by the national government. The first 
Congress therefore passed, by the necessary two thirds 
vote of both houses, a number of amendments which, 
taken together, formed a Bill of Rights. Ten of these 
were ratified by three fourths of the state legislatures, 


1 More than once the Supreme Court has declared that in order 
to be effective, the ratification of an amendment by the states must 
occur within a ‘‘ reasonable time after the proposal.”’ In a recent case 
(1921) it expressed the opinion that ‘‘the amendment which we 
need most of all, and the amendment which should precede every 
other, is the one clarifying the process of amending our federal 
Constitution.” 

2 Popular ratification was almost unknown in the eighteenth 
century, as only two states had used it in the adoption of their state 
constitutions. 

8 For the text and explanation of the first amendments, see Chap- 
ter IX; on the Tenth Amendment, see Chapter VII, pp. 126-128. 
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and proclaimed by the Secretary of State, Thomas Jeffer- 
son, to be a part of the Constitution, December 15, 1791. 

The provisions of the first eight amendments, which 
are concerned with specific personal rights, may be classi- 
fied under two heads: (1) those which prohibit Congress 
from restricting individual rights; (2) those which pro- 
tect individuals brought before or on trial in United States 
courts. The first two amendments make it impossible 
for Congress to establish a state religion, or deny to any 
one religious liberty, freedom of speech and of the press, 
the right to petition the government, and to bear arms. 
The Third and Fourth prevent Congress from quartering 
soldiers in private homes without the consent of the 
owner, and from allowing national officers to search homes 
except by warrants that describe the property to be 
seized. The last four of the eight give accused persons 
the right to a speedy jury trial with every opportunity 
to prove their innocence.! 

The Ninth Amendment declares that ‘‘ the enumeration, 
in the Constitution, of certain rights shall not be con- 
strued to deny or disparage others retained by the people.” 
The Tenth asserts that ‘‘ the powers not delegated to the 
United States by the Constitution, nor prohibited by it 
to the states, are reserved to the states respectively, or 
to the people.”’ 

We should especially notice that no one of the first ten 
amendments attempts to prohibit the states from denying 
rights of citizens; for THEY ARE RESTRICTIONS UPON THE 
NATIONAL GOVERNMENT ONLY. All state constitutions 
contain similar bills of rights. 


1 In Maxwell v. Dow (1900), it was decided that these rights are 
not “privileges or immunities of citizenship of the United States.” 
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Amendments Eleven and Twelve 


The judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted against 
one of the United States by citizens of another state, or by citizens 
or subjects of any foreign state. 


Article XII.— The electors shall meet in their respective states, 
and vote by ballot for President and Vice President, one of whom, 
at least, shall not be an inhabitant of the same state with themselves ; 
they shall name in their ballots the person voted for as President, 
and in distinct ballots the person voted for as Vice President and 
they shall make distinct lists of all persons voted for as President, 
and of all persons voted for as Vice President, and of the number 
of votes for each, which lists they shall sign and certify, and transmit 
sealed to the seat of the government of the United States, directed 
to the President of the Senate. 


(For the balance of Article XII see pages 100-101 and the copy 
of the Constitution in the Appendix.) 

The Eleventh Amendment prevented citizens of any 
state from suing another state without its consent. It 
overruled a decision in the Supreme Court in the case 
of Chisholm v. Georgia (1793). The Twelfth Amend- 
ment, changing the method of electing the President, is 
the only one except the Seventeenth, changing the method 
of electing senators, that has been adopted to correct de- 
fects in the organization or methods of the government 
of the United States. We have already discussed this 
amendment.' 

Questions 
1. Name the four ways in which the Constitution may be 


amended. Which one of the four has been used with all of the 
amendments ? 

2. Compare the method of amending our Constitution with the 
methods of amending your state constitution and of amending the 
British, French, and Italian constitutions. 


1 pp. 101-103. 
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3. Should a constitution made in one century bind the people of 
later centuries? If so, to what extent? If not, should a new con- 
stitution be adopted at least every century? (In answering these 
questions, consider how much of our present civilization has been 
developed by the last two generations and to what extent our social 
system is the product of past ages.) 

4. What is a bill of rights? Name the three important bills of 
rights in the British constitution, and give a general idea of what 
each includes. Were there colonial bills of rights, and, if so, what 
did they cover? 

5. If there is a bill of rights in your state constitution, compare 
it with that of the national Constitution. What is given in the 
national Bill of Rights that is not included in that of the state? 
Does the state bill of rights cover subjects not included within the 
national; if so, what and why? 

6. Does the “ Constitution follow the flag’: that is, does the 
Constitution apply to territory outside of the “ United States,” 
for example, the Philippine Islands? If not, are the Filipinos en- 
titled to rights granted in the Bill of Rights? 


CIVIL WAR AMENDMENTS 


Thirteenth Amendment 


ARTICLE XIII.— Section 1. Neither slavery nor involun- 
tary servitude, except as a punishment for crime whereof the party 
shall have been duly convicted, shall exist within the United States, 
or any place subject to their jurisdiction. 


Section 2. Congress shall have power to enforce this article by 
appropriate legislation. 

The first eleven amendments restricted the power of 
the United States government in certain respects, but 
the Thirteenth, Fourteenth, and Fifteenth Amendments 
place restrictions upon the states. One chief cause of 
the secession movement that occurred in 1860 and 1861 
was the institution of slavery, an institution which was 
under the control of the state governments, except in the 
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territories, and which had been abolished in the North 
by the states long before 1861. 

The Civil War was fought to preserve the Union, but 
its preservation meant the destruction of slavery. At 
the close of the great struggle, the first thought of the 
North was to give the slaves freedom, the second to grant 
them the rights of citizenship, and the third to confer 
on them the right to vote. In doing these things, the 
nation, through the national C onstitution, told the states 
that thenceforth they must not countenance slavery, nor 
deny to any one the right of citizenship or suffrage on 
account of his color. The Thirteenth Amendment, un- 
like any other except the Eighteenth, applies not simply 
to the “United States,” but to “any place subject to 
their jurisdiction.” 


The Fourteenth Amendment 


ARTICLE XIV.— Section 1. All persons born or naturalized 
in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the state wherein they reside. 
No state shall make or enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United States; nor shall any 
state deprive any person of life, liberty, or property, without due 


_ process of law; nor deny to any person within its jurisdiction the 


equal protection of the laws. 


Section 2. Representatives shall be apportioned among the 
several states according to their respective numbers, counting the 
whole number of persons in each state, excluding Indians not taxed. 
But when the right to vote at any election for the choice of electors for 
President and Vice President of the United States, representatives 
in Congress, the executive and judicial officers of a state, or the 
members of the legislature thereof, is denied to any of the male 
inhabitants of such state, being twenty-one years of age, and citizens 
of the United States, or in any way abridged, except for participation 
in rebellion, or other crime, the basis of representation therein shall 
be reduced in the proportion which the number of such male citizens 


—- - 
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shall bear to the whole number of male citizens twenty-one years of 
age in such state.! 
* * * * * * * 


Section 5. The Congress shall have power to enforce, by appro- 
priate legislation, the provisions of this article. : 

To protect the rights of negroes who had been freed 
by the Thirteenth Amendment, the Fourteenth was pro- 
posed. The unreconstructed southern states were com- 
pelled to ratify this amendment. From the standpoint 
of the citizens and the states, the Fourteenth Amendment 
is in many respects the most important part of the Con- 
stitution. The amendment opens with a definition of 
national and of state citizenship, mentioning the citizen- 
ship of the nation first. 

The restrictions placed upon the states by the first section 
of Fourteenth Amendment are very important and are 


Enforce- 
ment 


Ratifica- 
tion and 
impor- 
tance of 
Amendment 
XIV 
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of two kinds — the one negative, because no state is al- XIV 


lowed to abridge the privileges and immunities of citizens 
of the United States; the other positive, inasmuch as no 
STATE may “deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws.” 
In other words, the amendment not only prevents the 
states from interfering with rights which any citizen pos- 
sesses by virtue of his United States citizenship,” but 
it says to the states, “If you take away from a person 
without due process of law any rights which he has be- 
cause of his state citizenship, he will be protected in national 
courts.” It is impossible to imagine such a restriction 
of state powers at the time the Constitution was adopted, 

1 Qn sections 3 and 4 of Amendment XIV, see copy of the Con- 


stitution. 
2 pp. 157-158. 
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and this shows clearly how much more united the people 
of the nation were in 1868 than in 1787. 


The Fifteenth Amendment 


ARTICLE XV.— Section 1. The right of citizens of the United 
States to vote shall not be denied or abridged by the United States or 
by any state on account of race, color, or previous condition of servi- 
tude. 


Section 2. The Congress shall have power to enforce this article 
by appropriate legislation. 

The work of freeing the negroes and of making them 
citizens was continued by the Fifteenth Amendment, 
which was adopted through the forced ratification by the 
last states that had not yet been reconstructed. The 
Fifteenth Amendment was the first national attempt to 
define and extend suffrage. Although it did this nega- 
tively by declaring that the states should not deny to 
citizens of the United States the right to vote on account 
of race, color, or previous condition of servitude, many 
of the southern states tried to find ways of evading this 
provision of the Constitution. In a number of them 
laws were passed, with “ grandfather clauses ’’ which ex- 
cluded from the right to vote those persons who did not 
vote, or whose ancestors did not vote, before the enact- 
ment of the Military Reconstruction Acts of 1867. The 
Supreme Court of the United States declared that the 
“orandfather clause” of a state constitution was 
contrary to the Fifteenth Amendment! and, therefore, 
of no effect. The Supreme Court, however, refused to 
interfere with local election laws or their administration, 
because sole control of the process of election belongs to 
the states. Under these laws local officials or election 

1 Guinn v. U.S. (1915). 
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officers have excluded negroes, possibly by an arbitrary 
enforcement of a literacy test. 


Questions 


1. What is there in the Thirteenth Amendment that makes it 
apply to the territory subject to the United States when other amend-~ 
ments donot? How has the Thirteenth Amendment been evaded by 
the use of peonage systems? 

2. Quote section 1 of the Fourteenth Amendment, and briefly indi- 
cate the importance of each clause of each sentence. (Consult Ap- 
pendix and pp. 173-179 of the text.) 

3. What amendments might be called national suffrage laws? 
Why have some authorities contended that the adoption of the Fif- 
teenth Amendment was a mistake? 

4. In your opinion, did the reconstruction congresses, through the 
Civil Rights Acts and the Civil War amendments, intend to nation- 
alize civil rights? Would it have been wise to have placed some of 
the civil rights formerly and now controlled by the states under the 
control of the national government? 


RECENT AMENDMENTS 
Sixteenth and Seventeenth Amendments 


ARTICLE XVI.— The Congress shall have power to lay and 
collect taxes on incomes, from whatever source derived, without 
apportionment among the several states, and without regard to any 
census or enumeration. 


ARTICLE XVII. — The Senate of the United States shall be 
composed of two senators from each state, elected by the people 
thereof, for six years; and each senator shall have one vote. The 
electors in each state shall have the qualifications requisite for 
electors of the most numerous branch of the state legislatures. 


When vacancies happen in the representation of any state in the 
senate, the executive authority of such state shall issue writs of 
election to fill such vacancies: provided that the legislature of any 
state may empower the executive thereof to make temporary appoint- 
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ments until the people fill the vacancies by election as the legislature 
may direct.! 

Income taxes had been levied in the early or middle 
history of the United States, and these taxes were held 
constitutional. The most important of these income 
taxes were used during the Civil War. When an income 
tax, however, was levied in 1894, the Supreme Court in 
two important decisions held that it was unconstitutional,? 
because an income tax was a direct tax which should be 
levied according to population.’ 

After an interval of nearly a half century, the Constitu- 
tion was amended again, the Sixteenth Amendment being 
adopted in 1913. It does not increase the power of Con- 
gress to levy income taxes, because Congress already had 
that; but it removes the limitation that income taxes 
should be according to population.* 

The Seventeenth Amendment was thought necessary 
because the old method of electing senators by legisla- 
tures was undemocratic and slow.® The amendment 
now leaves the election to popular vote. 


Eighteenth Amendment 


ARTICLE XVIII.—Section 1. (After one year from the 
ratification of this article) the manufacture, sale, or transportation of 
intoxicating liquors within, the importation thereof into, or the 


1 This amendment shall not be so construed as to affect the elec- 
tion or term of any senator chosen before it becomes valid as part of 
the Constitution. (Amend. XVII, cl. 3.) 

* The tax law as a whole was declared unconstitutional in Pollock 
v. Farmers’ Loan (1895). 

3 Art..1, § 9, cl. 4 

4 On income taxes, see pp. 69-70. 

5p. 53. 
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exportation thereof from, the United States and all territory subject 
to the jurisdiction thereof for beverage purposes is hereby prohibited. 


Section 2. The Congress and the several states shall have con- 
current power to enforce this article by appropriate legislation.! 

In the modern struggle for business efficiency, one 
state followed another in the adoption of amendments to 
the state constitutions which prohibited the manufacture or 
sale of intoxicating liquors. Before the World War caused 
a still greater demand for the highest possible efficiency, 
almost all states had prohibition amendments or laws. 
The Eighteenth Amendment, proposed during that war, 
was adopted soon after the Armistice, being ratified by a 
larger number of states than any earlier amendment. 

The amendment was fought in the courts as unconstitu- 
tional, on the ground that it invaded the rights of the 
people. The Supreme Court held that, when an amend- 
ment affecting rights has been adopted in due form, the 
people have voluntarily modified their former legal rights. 

The enforcement of the prohibition amendment, cover- 
ing the manufacture and sale of intoxicating liquors, is 
left with either the federal. or state officials, or both. 
The national government passed the Volstead act, de- 
claring that intoxicating liquors were those which con- 
tained more than one-half per cent of alcohol. The 
Supreme Court upheld this provision on the ground that 
Congress, not the Court, had the right to decide matters 
of fact and policy. Most states have supplementary 
enforcement acts; but, in many, especially those border- 


1 Section 3. This article shall be inoperative unless it shall have 
been ratified as an amendment to the Constitution by the legislatures 
of the several states, as provided in the Constitution, within seven 
years from the date of the submission hereof to the states by the 
Congress. (Amend. XVIII, § 3.) 
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ing on the ocean or on foreign countries, enforcement has 
been difficult, even if there has been sincere effort on the 
part of both the state and national prohibition officers. 


The Woman Suffrage Amendment 


ARTICLE XI X.— The right of citizens of the United States to 
vote shall not be denied or abridged by the United States or any state 
on account of sex. 


Congress shall have power to enforce this article by appropriate - 
legislation. 

The movement for equal suffrage for American women 
began about the middle of the nineteenth century. That 
demand was not granted, but women gained many kinds 
of legal equality, at least in a large number of states. In 
the last part of the nineteenth century four of the western 
mountain states enacted equal suffrage laws. In the 
early years of the twentieth century there began a new 
movement for equal rights. Washington and California. 
were the first states to adopt constitutional amendments 
which gave women the right to vote; but many others fol- 
lowed the example of these Pacific coast commonwealths. 

To secure a woman suffrage amendment to the United 
States Constitution, efforts had been put forth for nearly 
a half century. These were unavailing until 1919, when 
the equal suffrage amendment for the first time was 
adopted by Congress; it was quickly ratified by three 
fourths of the states. One of the states ratified, and 
afterward attempted to withdraw its ratification ; but the 
Supreme Court ruled that, having given its vote, it had 
no right to rescind it. 

The adoption of the Nineteenth Amendment has led 
women to demand equal rights as citizens under the laws 
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of the United States. It has influenced the Supreme 
Court, however, to express the opinion that, since women 
have a right to vote on a parity with men, they are no 
longer in need of special protective legislation as wards of 
the American people. 


Questions 


1. Why did nearly a half century elapse between the enactment 
of the Fifteenth and Sixteenth amendments? How do you account 
for the numerous amendments adopted since 1913? What other 
constitutional amendments have been suggested by the President of 
the United States or proposed by Congress? 

2. Give some idea of the history of income taxes within the 
United States. Explain the most recent problem that has arisen 
in connection with the levying of income taxes. 

3. Give legal or other reasons why we should or should not have 
more senators from a populous and wealthy state such as New York 
than from a thinly settled state such as Nevada. What are the 
advantages of the present method of electing senators compared with 
the old method ? 

4, Was a national prohibition amendment more or less necessary 
in 1918 than it would have been if practically all of the states had not 
already had prohibition? 

5. Trace the history of woman suffrage in this country and 
Europe. Name the civilized countries that still deny to women the 
right to vote. 

6. If the securing of woman suffrage denies to woman the social 
privileges formerly accorded to her, and reduces the legal protection 
given by laws favorable to working women, has woman suffrage given 
women more than it has taken away? 


1 Minimum wage case, 1923. 
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CHAPTER IX 
PERSONAL AND PropeRTY RIGHTS 
AMERICAN CITIZENSHIP AND CIVIC LIBERTY 
Civil Rights under the Constitution 


The enumeration in the Constitution of certain rights shall not 
be construed to deny or disparage others retained by the people. 


In a study of rights in relation to government, we must 
take into account the fact that we live under a federal 
system of government. The national government is a 
government of limited powers which is designed to look 
after the interests of the nation as a whole and those inter- 
state interests or activities which one state cannot regu- 
late. Practically all individual interests of the citizen 
are left to the state. His life and his liberty, his home 
and his home interests, his business and most subjects 
connected with the earning of a living are under the juris- 
diction of the states. 

Three times in our history there was opportunity to 
transfer the control of some civil rights from the states 
to the nation: (1) after the Civil War, when the protection 
of the negro was undertaken by Congress,’ and (2), some 
years later, because a demand arose for a national divorce 
law. (3) In recent years, many have desired more 
uniform legislation regarding the rights of labor, always 
heretofore protected by the states. The Supreme Court 


1 pp. 147-153. 
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has tried to protect workers, without allowing Congress to 
invade the domain of the states and to take from them 
control of domestic industry! and its attendant labor 
problems. 

Although the national Bill of Rights does not protect 
us from the state governments, there are in the United 
States Constitution three important provisions which di- 
rectly protect our rights as individuals. One of these is 
contained in the Tenth Amendment; the people retain 
all rights of government not delegated to the national 
government or reserved to the states. Secondly, “ the 
citizens of each state shall be entitled to all privileges 
and immunities of citizens in the several states.” 
Thirdly, civic rights are secured in the Fourteenth 
Amendment by the provision we are about to study. 


The Rights of United States Citizenship and 
State Citizenship 


. . . No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, with- 
out due process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws. 


Among the privileges and immunities enjoyed by a 
citizen under the national government are “the right to 
transact any business he may have with it, ‘to seek its 
protection, to share its offices, to engage in administering 
its functions. He has the right of free access to its sea- 
ports, through which all operations of foreign commerce 
are conducted, to the subtreasuries, land offices, and 


1 This might have been done under the control by Congress of 
interstate commerce, but for decisions of the Supreme Court. 
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courts of justice in the several States’... . Another 
privilege of a citizen of the United States is to demand the 
care and protection of the federal government over his 
liberty, life, and property when on the high seas or within 
the jurisdiction of a foreign government. ... [The right 
to peaceably assemble and petition for redress of griev- 
ances,] the privilege of the writ of habeas corpus, are 
rights of the citizen guaranteed by the federal Constitu- 
tion. The right to use the navigable waters of the 
United States, however they may penetrate the territory 
of the several states, all rights secured to our citizens 
by treaties with foreign nations, are dependent upon 
citizenship of the United States, and not citizenship of a 
state. ... A citizen of the United States can, of his 
own volition, become a citizen of any state of the Union 
by a bona fide residence therein, with the same rights as 
other citizens of that state. To these may be added the 
rights secured by the Thirteenth and Fifteenth articles 
of amendment,’ ! and by the Fourteenth and Nine- 
teenth. 

While no state can create citizenship by its laws, most 
rights of citizens are connected with laws made by the 
states. It would be difficult to enumerate all of these 
rights, but among the most important are protection by 
the state government in matters over which it has control ; 
right to life, liberty, and property, except as restrained 
for the general good; right to make contracts; to sue 
and be sued ; to inherit, purchase, lease, hold, and dispose 
of real or personal property; and exemption from unjust 
taxation or unusual fines or penalties. 


1 Justice Miller of the United States Supreme Court, in the 
Slaughter House Cases. 
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Who are Citizens? 


All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
state wherein they reside. 


In the original Constitution citizens of the states are 
mentioned more than once, but there is no definition of 
citizenship, and nothing is said in explanation of United 
States citizenship. The Fourteenth Amendment reme- 
died this omission by defining citizenship, and in a true 
sense giving citizenship of the United States priority over 
citizenship of the state. 

Most citizens become such by birth. Aliens of the 
white or black races may become citizens by naturaliza- 
tion.2. In order that aliens may become real members of 
the nation, they are allowed to take out first papers or 
intention papers by going before a federal court and de- 
claring their intention of becoming citizens of the United 
States. Not less than two years nor more than seven 
years after the granting of these intention papers, the 
prospective citizen goes again before a court of record, 
either a federal or a state court. If he has resided in this 
country five years, is a person of good character, and is 
deemed worthy of the right of American citizenship, he 
forswears his allegiance to his former fatherland, swears 
allegiance to the United States, and becomes a full-fledged 
American citizen.’ 

1In the famous case of Dred Scott (1857), the Supreme Court 
practically indorsed the idea that citizenship was distinctively a 
matter of the states. This decision, of course, was overruled by the 
Civil War and by the war amendments that followed it. 

2 Children of aliens who may not become citizens of the United 
States, if born within the national boundaries, are citizens. 


3 When a married man is naturalized, his wife and minor children 
do not need separate naturalization papers. 
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Questions 


1. How does it happen that most civil rights are under the state 
governments and, therefore, more directly under the state constitu- 
tions than under the national Constitution ? 

2. Under these conditions, why is the United States Constitution 
important from the standpoint of individual liberty ? 

3. Name several important rights of state citizenship. Compare 
the combined rights of United States citizenship and of state citizen- 
ship with the rights of citizenship in foreign countries. 

4. Are these persons American citizens or not: (a) an ambassador 
of the United States to Great Britain; (6) an Italian who has lived 
in New York four years and has taken out his first papers; (c) a 
Japanese picture bride, residing in San Francisco; (d) the grandson 
of a negro slave ; (e) the son of a Chinese resident of the United States, 
born in Los Angeles; (f) the London-born daughter of an American 
merchant and his wife, both American citizens, yet fairly permanent 
residents of London; (g) an American woman who marries a Spanish 
nobleman; (h) a boy born in China, all of whose grandparents were 
American citizens, but whose parents were born in China? 


GENERAL INDIVIDUAL LIBERTY 


Political Liberty under the Constitution 
(See Fifteenth and Nineteenth Amendments.) 


Epnel - The Constitution of the United States does not provide 

the states. directly for suffrage laws, since the states are allowed to 
decide who shall vote, even for national officials, subject 
only to prohibitions and limitations contained in the 
Constitution. 

Application By the Fifteenth and Nineteenth amendments citizens 

ments XV. Of the United States shall not be denied the right to vote 

and XIX on account of sex, race, color, or previous condition of 
servitude. This does not mean that all women and all 


negroes shall be allowed to vote, but that there shall be 


——— = 
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no discrimination against them on account of their sex 
or their color. When one of the states kept in its consti- 
tution the adjective ‘‘ white” as a qualification of voters, 
that part of the state constitution was held null and void, 
because it was contrary to the Fifteenth Amendment.’ 


Religious Liberty 
. . no religious test shall ever be required as a qualification to 
any office or public trust under the United States. 

Congress shall make no law respecting an establishment of re- 
ligion, or prohibiting the free exercise thereof... 

When the first colonists came to New England, they 
did so largely because they did not like the state church 
of England, with its compulsory attendance and forced 
contributions. In England there was religious toleration 
after 1689, asin some other European countries, Holland, 
or France from 1598 to 1685; but nowhere in Europe 
during those centuries was there religious liberty. Reli- 
gious liberty existed where there was no state church and 
each person was allowed to worship, or not, as he pleased. 
It was not until Roger Williams established Rhode Island 
that there was religious liberty in the modern world. 

The subject of religion is controlled by the states, not 
by the national government. This part of the First 
Amendment is less important, therefore, than it otherwise 
would be: yet many states which had not already pro- 
vided for religious liberty were influenced by the adoption 
of this amendment and soon afterward abandoned their 
state churches. 

Freedom of Assembly, Petition, Speech, and Press 


Congress shall make no law..- - abridging the freedom of 
speech, or of the press, or the right of the people peaceably to 


1 See also p. 150. 
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assemble, and to petition the government for a redress of griev- 
ances. 

It has been said that the right of peaceable assembly 
has always been a political right of English-speaking 
peoples, and that this right of assembly made English 
revolutions successful, whereas continental revolutions 
without it were usually suppressed. The right of free 
speech and of a free press is not so old, for it did not 
exist even in England at the time the first colonists 
came to this country. In England and in the colonies, 
before 1776, however, there had grown up a body of laws 
or customs protecting freedom of speech and of the press.’ 
The provisions of the First Amendment regarding assem- 
bly, petition, freedom of speech, and the press are fre- 
quently repeated in the same language in the constitutions 
of the states, in which the right might much more easily 
be denied. 

The right of petition under the Constitution of the 
United States was denied when the “ gag resolutions ” 
were adopted during the abolition controversy in the House 
of Representatives. Petitions for the abolition of the 
slave trade in the District of Columbia had become so 
numerous and obnoxious that the House passed a rule to 
lay these on the table without consideration. 

In the history of free speech and free press under the 
American Constitution we need consider only two in- 
stances. The first is the Sedition law of 1798, an act 
passed during the trouble with France, toward the end of 


1 This was contained in the English Bill of Rights, 1689, and em- 
bodied in many colonial laws. On freedom of speech and the press 
in England before 1800 see Burdick, The Law of the American 
Constitution, 344-355. 
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the eighteenth century. This would seem to have denied 
freedom of speech and of the press, but it was held con- 
stitutional by the courts during the time of its existence. 
The most recent and undoubtedly most important cases 
that might seem to come under this provision of the 
Constitution were connected with the enactment and en- 
forcement of the Espionage Act of 1917, during the World 
War. This law forbade acts or utterances that would 
aid the enemy or conspiracies against friendly powers ; 
seditious, anarchistic, or treasonable literature could not 
be sent through the mails.1_ The act was sustained by the 
Supreme Court, which commented on the “ curious spec- 
tacle”’ that the right of freedom of speech under the 
First Amendment was “invoked to justify the activities 
of anarchy or of the enemies of the United States, and by a 
strange perversion of its precepts it was adduced against 
itself.’ Under the Espionage Act many accused persons 
were convicted and punished for distributing seditious 
literature or making anti-American speeches. 


Military Rights and Security of Homes 


A well regulated militia being necessary to the security of a free 
state, the right of the people to keep and bear arms shall not be in- 
fringed. 


No soldier shall, in time of peace, be quartered in any house, 
without the consent of the owner, nor in time of war, but in a manner 
to be prescribed by law. 


The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 


1The act also treated as crime criticisms of our government, of 
our Constitution, of our flag, of the uniform of our forces, or of the 
forces themselves. The Supreme Court did not decide whether this 
provision was contrary to the early amendments. 
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shall not be violated, and no warrants shall issue, but upon prob- 
able cause, supported by oath or affirmation, and particularly de- 


scribing the place to be searched, and the persons or things to be 


seized. 


More than anything else our ancestors feared oppression 
by the executive department of the government through 
its control of the army. The English race had gained the 
right to bear arms and to limit the time over which the 
sovereign could control the army; so the American 
nation limits the time for which Congress can create an 
army, and, in the Second Amendment, provides for a 
militia and the right of the people to keep and bear arms. 
In ordinary times and under ordinary conditions, however, 
the exercise of this right is strictly limited; any person 
who carries weapons openly is usually a guest of the 
police, and carrying concealed weapons is made a criminal 
offense. 

As our military forces are likely to be national rather 
than state, the national Constitution provides that in 
time of peace no soldier may be quartered in any home 
without the consent of the owner. It will be remembered 
that an act supplementary to the Stamp Act provided 
for the quartering of troops upon the people, thus saving 
some expenses which otherwise would have required 
revenue from taxes. In time of war soldiers may be 
quartered upon the people, but only as an emergency 
measure and in accordance with definite rules prescribed 
in advance. 

One important cause of the revolt of the colonies against 
British imperial rule before the Revolutionary War was 
the use of general search warrants, known as writs of 
assistance. These were not legal in England except 
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at intervals. The Fourth Amendment of the national 
Constitution contains a provision similar to that in the 
bills of rights in the states; people shall be secure in 
their persons, houses, papers, and effects against un- 
reasonable searches and seizures; therefore, no general 
search warrants shall be used. No officer of the law 
may go into the home of a person’ unless he has a 
warrant for the arrest of that person or a permit to 
search for particular goods designated in the warrant. 


Right of Trial by Jury 


The trial of all crimes, except in cases of impeachment, shall be by 
jury; and such trial shall be held in the state where the said crimes 
shall have been committed; but, when not committed within any 
state, the trial shall be at such place or places as the Congress may 
by law have directed. 


No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces, or in the 
militia, when in actual service in time of war or public danger; nor 
shall any person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal case 
to be a witness against himself; nor be deprived of life, liberty, or 
property without the process of law. . . . 


In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the state and district 
wherein the crime shall have been committed, which district shall 
have been previously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted with the wit- 
nesses against him; to have compulsory process for obtaining 
witnesses in his favor, and to have the assistance of counsel for his 
defense. 


In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved, 

1Corporations (artificial persons) must submit to search and in- 
vestigation and to the presentation in court, or before a commission, 
of papers demanded of them. 
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and no fact tried by a jury shall be otherwise re-examined in any 
court of the United States, than according to the rules of the common 
law. 


Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 


Although it is_true that almost all crimes are tried 
under state laws for offenses in breaking state or local 
laws and tried according to the procedure prescribed by 
the states, nevertheless, the amendments to the United 
States Constitution dealing with criminal suits are im- 
portant for two reasons. First, the citizen is granted 
protection against arbitrary action by the national 
authorities; second, the states are influenced to use much 
the same methods as are prescribed by the national Con- 
stitution and government. 

No accused person is brought to trial except in open 
court after he has been indicted by a grand jury, except 
in time of great public danger.1 Although the national 
Constitution does not allow the use of any method but 
presentment or indictment by grand jury, the states may 
follow any plan they please, provided it gives justice.’ 
Excessive bail may not be required of a person held for 
trial, but the amount does vary with the character of the 
offense. 


1Tn that case military tribunals may try and decide cases brought 
before them, although they may not be used where civil courts can 
hold sessions. 

2For example, the California method of having indictments 
brought after preliminary trial in a justice’s court was upheld by the 
Supreme Court of the United States because the state of California 
has entire charge of the method. This control of the state is sub- 
ject, however, to the limitation ‘‘ due process of law,’’ which is dis- 
cussed in a later section. 


‘ 
TO OE 
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In the history of English-speaking people a great struggle 
took place over the right of an accused person to enjoy 
the privilege of the writ of habeas corpus‘ and to have a 
speedy, public trial in the locality or district within which 
the crime was committed. Every one of these phrases 
represents the remedy for an old and frequently a pro- 
longed abuse, by means of which the king or his agents 
interfered with the rights of the people. 

In the course of a trial in the United States courts, and 
most of the states grant exactly the same privileges, the 
witness need not be placed twice “in jeopardy of life 
or limb”’; that is, he may not be tried twice. We must 
keep in mind the fact, however, that, if there is no decision, 
there is no trial. The accused person must be confronted 
by the witnesses, must have the right to call witnesses in 
his favor, and may demand counsel to defend him. Ina 
criminal case, he may not be compelled to give evidence 
against himself. If convicted, a fine shall not be excessive 
compared with the offense, nor shall the punishment be 
“ eruel and unusual.” If a case is appealed, the appeal 
shall not be made excuse for a new trial, because that 
would subject him to two trials. 


Definition and Punishment of Treason 


Treason against the United States shall consist only in levying 
war against them, or in adhering to their enemies, giving them aid 
and comfort. No person shall be convicted of treason unless on the 
testimony of two witnesses to the same overt act, or on confession in 
open court. 

The Congress shall have power to declare the punishment of 
treason, but no attainder of treason shall work corruption of blood, 
or forfeiture except during the life of the person attainted. 


1This writ compels the court to investigate the charge and 
determine whether the prisoner should be held for trial. 
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Treason as Only one crime is defined in the Constitution: treason 
amt against the United States. Treason is held to “ consist 


tution and only in levying war against them, or in adhering to their 
enemies, giving them aid and comfort.” Laws affecting 
treason have been passed on numerous occasions by 
Congress; among these are the Sedition Act and the 
Espionage Act." 

Evidence in No person may be convicted of treason except on the 

sae testimony of two witnesses of the same action or upon 
confession in open court. In the trial of Aaron Burr, 
intentionally, it may be, the evidence did not meet this 
constitutional requirement; therefore, John Marshall, 
Chief Justice, was willing to allow Burr to escape punish- 
ment for treason. 

Limitations | _In the punishment of treason the United States forbids 

in the pun- the use of methods that have been tried in England in 

ere preceding centuries. Just as the limitations upon Con- 
gress prohibit the use of bills of attainder, so the con- 
victed traitor cannot be punished by confiscating his goods, 
by punishing his family, or by any penalty that extends 
beyond the life of the person convicted. 


Questions 


1. What do you understand by political liberty? What political 
liberty was enjoyed by Englishmen before Jamestown was settled by 
American colonists; by Americans a hundred years ago? Compare 
political liberty in America to-day with political liberty in England 
and France at the present time. 

2. Should the right to vote depend upon willingness to exercise 
the privilege of suffrage? Get some idea of the number of possible 
voters in your community who have not taken the trouble to register. 
In recent elections what percentage of registered voters has actually 


yoted? 
1 pp. 162-163, 
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3. Under a state church how much religious freedom can be en- 
joyed? What is the difference between religious toleration and 
religious liberty? If we Americans have religious liberty, why is 
polygamy prohibited now in Utah? 

4. Why is freedom of speech and of the press a comparatively 
modern right, even in England and America? What is the nature 
and what are the limits of freedom of speech under the national 
Constitution to-day; under your state constitution? With a con- 
stitutional provision for freedom of the press, what constitutes libel ? 

5. Give historical reasons why the Second and Third Amendments 
were included in the Constitution of the United States. 

6. Incolonial history what part was played by writs of assistance ? 
May general search warrants, somewhat similar to writs of assistance, 
be used now in your state? Which is more valuable, the provision 
in regard to jury trial in your state constitution or that in the Con- 
stitution of the nation? Why must the decision of a jury in a federal 
court be unanimous, whereas the juries deciding criminal cases in 
some states do so by a special majority? 

7. Explain something of the history of the constitutional provi- 
sions regarding open trials, more than one trial for the same offense, 
witnesses, bail, and “ cruel and unusual punishments.” 


PROTECTION OF LIFE, LIBERTY, AND PROPERTY 


_. . Nor shall any person . . . be deprived [by the national 
government] of life, liberty, or property, without due process of law; 
nor shall private property be taken for public use, without just 
compensation. 

_. . No state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor 
shall any state deprive any person of life, liberty, or property, with- 
out due process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws. 


The Meaning of Life and Liberty. — Just as the eight- 
eenth clause of section 8 of Article I of the Constitution 
of the United States is well called the elastic clause of 
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the powers of Congress, so these provisions might 
equally well be named the elastic clauses of American 
liberty. A generous interpretation of the expression, 
“life, liberty, and property,’ would cover nearly the 
whole ground of civic rights. It might seem as though 
life and liberty were amply protected by those amend- 
ments, dealing with criminal trials, which we have al- 
ready considered, or by the similar amendments of the 
state constitutions, supplemented by the criminal codes 
and the codes of criminal procedure of the states. The 
right to life is really something different. 

Comparatively few people are ever brought to trial for 
crimes, and constitutional guarantees are necessary to 
protect the liberty of any person,’ which may easily be 
limited or denied by the governments under which we 
live, or by the unjust acts of neighbors, or even by the 
conditions under which present-day life may be passed. 
To quote from a recent text on government and citizen- 
ship: “there are four classes of rights which make up 
civil liberty. (1) First there are the rights to opportuni- 
ties such as a good home, decent surroundings, and good 
schooling. (2) Then we are entitled to protection against 
such dangers as preventable diseases, cruel treatment by 
parents, and unfair domination by huge and unscrupulous 
corporations. (3) We have rights to life and property 
which others must respect. These are protected by civil 
and criminal laws through the courts. (4) Last of all, 
though protected long before others were safeguarded, are 
the rights which we have against arbitrary government.” 


1In spite of the Constitution, the liberty of any person may be 
“abridged or denied’ by a commission or commissioner, who has 
both administrative and judicial powers, especially if there is no 
appeal from the decision of that body or official. 


onl 
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Protection of Life, Liberty, and Property by Govern- 
ment. — The protection of a man’s life and liberty is not 
overwhelmingly important if his possessions are subject 
to arbitrary seizure. Our present Anglo-Saxon civiliza- 
tion is built not only upon the basis of liberty of the indi- 
vidual,! so far as that does not interfere with rights of the 
group, but upon the protection and development of those 
property and contract rights which make it possible to 
earn a living and to acquire wealth, a word which means 
weal-giving, or welfare-contributing.” The protection of 
business is really a cardinal principle of American life. 

In the amendments of the Constitution we find limita- 
tions upon the government of the United States in that 
it may not deprive anyone of property, as well as life or 
liberty, without “due process of law,” a term which 
means with fairness and justice, and not necessarily 
action by any prescribed legal method. In the Fourteenth 
Amendment a similar protection is granted not only to 
the citizens of the United States and of the states, but to 
“any person” within a state. No state is allowed to 
deprive any person ° of life, liberty, or property, without 


1 See sections above. 

2 In the original Constitution there is, therefore, a clause declaring 
that no state shall make any law which shall impair ‘“‘ the obligation 
of contracts,” although nothing else is said in the original Con- 
stitution about the protection of the individual in his rights and 
property against action by his state or its government. 

3 Most of American business on a large scale is done by corpora- 
tions, which are artificial persons created by. law, often possessing 
special privileges. Corporations, however, are not citizens in the 
sense of having the rights and privileges and immunities of citizens. 
Corporations do have the rights of persons, however, under the 
two phrases “due process of law” and “the equal protection of the 
laws.” Very great are these advantages. One authority, writing 
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due process of law, and it is obliged to grant to every 
person the equal protection of the laws. 

Of the first part of the Fourteenth Amendment the 
Supreme Court declares: ‘‘ These provisions are univer- 
sal in their application, to all persons within the territo- 
rial jurisdiction, without regard to any difference of 
race or color, or of nationality ; and the equal protection of 
the laws is a pledge of the protection of equal laws. . . . 
Though the law itself be fair on its face and impartial in 
appearance, yet, if it is applied and administered by 
public authority with an evil eye and an unequal hand, 
so as practically to make unjust and illegal discrimina- 
tions between persons in similar circumstances, material 
to their rights, the denial of equal justice is still within 
the prohibition of the Constitution.” 4 

Taking Private Property for Public Use. — Private 
property, however, is a public institution, created for 
the benefit of society, quite as much as for that of the 
individual who may happen at the time to possess it. 
Private property may, therefore, be taken for public 
use, and it may be taken in more than one way, provided 
it is taken according to “due process of law.” If our 
governments could not levy upon property, it would be 


impossible to assess taxes for their maintenance. The 


Constitution of the United States specifically states that 


some years ago, declared “that the Fourteenth Amendment, although 
a humanitarian measure in origin and purpose, has been within recent 
years practically appropriated by the corporations. . . . It operates 
to-day to protect the rights of property to the detriment of the rights 
of man. It has become the Magna Charta of accumulated and or- 
ganized capital.” (Collins, The Fourteenth Amendment and the States, 
pp. 137, 138.) 
1 Yick Wo v. Hopkins (1886). 
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taxes may be levied by Congress for the ‘“‘ general welfare ” 
of the United States, as well as to pay the debts and 
provide for the common defense. The states may also 
levy taxes, provided the right to assess and collect those 
taxes is not granted to the United States government 
exclusively. No tax can be levied directly against any 
individual unless it applies equally to other individuals 
of the same group or area; but certain types of business 
organizations or certain kinds of property may be taxed 
in one way different from any other type of tax. More- 
over, the state or the national government may take a 
progressively larger amount in taxes from individuals or 
corporations that can afford to pay larger sums, as is shown 
in the progressive rates of income taxes and inheritance 
taxes. 

Property may be taken for public use by the exercise 
by the right of eminent domain, provided proper com- 
pensation is made. This right may be used by the govern- 
ment in securing sites for public property or improvements, 
such as public buildings, the opening of streets, and other 
desired changes. The right of eminent domain may be 


conferred upon quasi-public organizations, such as rail-' 


ways, which need a continuous right of way. 

Protection of Property v. Protection of Persons. — In 
the protection of life, liberty, and property we find many 
conflicts between the rights of different persons, classes, 
and groups. Under the old individualistic ideals of the 
eighteenth century, it would be impossible to reconcile the 
rights that conflict with one another. Under the Con- 
stitution the national courts have tried to solve these 
problems through the use of twentieth century ideas of 
group democracy, applied with fairness and justice, that 
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, 


is, with ‘‘due process of law.” For each individual 
citizen, and for each member of any class or group, those 
constitutional liberties have been protected which are 
most necessary to those persons and at the same time most 
vital and valuable to society. In determining what is 
socially most valuable the courts have usually tried to 
obey the will of the people.’ 

In recent years the most important conflicts between 
rights of groups have occurred in the industrial world. 
(1) Should the property of producers be protected rather 
than the rights or property of consumers? The American 
worship of business success has made our government 
pay more attention to aiding those who make money than 
to safeguarding those who spend. (2) In the protection 
of producers should preference be given to those who 
furnish property or those who provide labor? Interested 
parties would probably agree that preference has been 
given to the other, a real proof that neither capital nor 
labor has had permanent advantage.? In the next para- 
graph we shall consider briefly what government has done 
under the Constitution regarding the disputes between 
capital and labor. (3) In the protection of working pro- 
ducers, has the government protected rights of contract, 
or other rights when contract and these others conflict ? 
This problem is mentioned in the next section. 

1 Note, for example, the changes of public sentiment toward big 
business and labor reflected in the court decisions before 1908 and 
in the years after Muller v. Oregon (p. 176) was decided (1908). 

2° Under the Commerce clause many laws have been enacted by Con- 
gress affecting industry and labor. Because the products of industry 
are subjects of transportation from state to state, the Supreme Court 
has declared constitutional many national laws affecting industry, 


but it has usually refused to indorse those affecting labor (e. g. pp. 77, 
176). To many persons this distinction has seemed unjust. 
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In the contest between capital and labor, each side has 
tried to secure legislation and court decisions favorable 
to itself. As nine tenths of our modern laws deal with 
business, many must touch this problem. Usually capital 
has had the advantage, but frequently small producers, 
especially farmers and labor, have been exempt from the 
operation of laws, state or national, regarding combina- 
tion! In some instances the rights proposed by these 
laws have been denied to labor by the courts, that is, the 
provisions of laws making special exemptions of labor 
have been declared unconstitutional. In time of strike 
the right of labor to carry on picketing and other measures 
has usually been upheld.? The right to call and to carry 
through a sympathetic strike, one in which the strikers 
have no grievance of their own but strike in sympathy 
with other workers, has been denied, for a sympathetic 
strike is held to be a conspiracy and, therefore, contrary 
to law. For the same reason secondary boycotts have 
been declared illegal. In labor disputes both sides have 
tried to make use of injunction. This weapon has been 
employed most successfully by capital. 

Treatment of Workers under Fifth and Fourteenth 
Amendments. — Laws have been made to protect dif- 
ferent classes of workers, chiefly children and women. 
So far as these laws are state laws, they have almost 
invariably been upheld in recent years by both state courts 
and by the Supreme Court of the United States. A 
student of the Constitution and of the history of the 


10On combinations, see pp. 78-79. 
2 The Adamson law (1916), later declared constitutional, practi- 


cally ended a threatened strike by limiting hours of workers and by 
practically fixing wages, a decided victory for labor. 


Legal rights 
of capital 
and labor 

in contro- 
versies 


Rights of 
women 
workers 
under state 
laws 


Limited 


~ power of 


Congress to 
protect 
rights of 
workers 


Rights of 
employers 
in relation 
to male 
employees 


Govern- 
mental pro- 
tection of 
group and 
individual 
rights 


176 THE CONSTITUTION TO-DAY 


Supreme Court is impressed by the fact that practically 
all of these decisions have been made during the last 
quarter century. One of the most famous of these cases, 
that of Muller v. Oregon (1908), involved the right of a 
state to make a maximum hour law for women workers. 
It was held constitutional by the Supreme Court on the 
ground that it protected the health of women and there- 
fore represented a wise public policy. Ten years later, 
some decisions went even farther in the protection of 
workers. 

Some national laws for the safeguarding of working 
classes have recently been held unconstitutional because 
they invade the rights of the states. Among these are 
the child labor laws made by Congress to control interstate 
commerce in goods made by children. A congressional 
law for the District of Columbia, granting a minimum 
wage to women, was held unconstitutional on the ground 
that it denied to women freedom to make contracts and 
that, since the adoption of the Nineteenth Amendment, 
women are no longer wards of the public. 

In the case of laws protecting male employees, the courts 
have been much less uniform in their rulings. Laws to 
protect miners and others engaged in dangerous or nerve- 


racking industries have usually been upheld ; but, in the ~ 


famous Bakers case in 1905, the Supreme Court of the 
United States denied the right of the state of New York 
to make a ten-hour law for bakers, because it took away 
the right of contract from employees and confiscated the 
property of the employer. — 

Conclusion. — In conclusion we may state, therefore, 
that, in spite of the change from an eighteenth century 
democracy, built upon individual liberty, to a twentieth 
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century group democracy, the law-making bodies and 
courts, under the Fifth and Fourteenth amendments, do 
protect, in every way that they can, that is, by a liberal 
interpretation of the phrases “ due process of law” and 
“ equal protection of the laws,” the right of any individual 
citizen who may come under those constitutional provi- 
sions. In order to protect society, however, the govern- 
ments have followed the idea and the plan that, if the 
liberty of the individual conflicts with that of the group, 
individual desire must yield to the public will. The 
proper protection of society, however, they have usually 
restricted to protection of public health, safety, morals, 
or welfare. 


Questions 


1. Why is the protection of civil rights usually more important 
than the protection of “ criminal” privileges? In modern days why 
has the protection of social rights become as important as either? 

2. To what extent are we legally entitled to protection under the 
phrase of the Declaration of Independence, right to “life, liberty, and 
the pursuit of happiness”’? Does the phrase of the Constitution 
“life, liberty, and property ’’ mean more or less than that of the 
Declaration of Independence “ life, liberty, and the pursuit of 
happiness’? Explain differences between them. 

3. To what extent do aliens have the rights of citizens under the 
state and national governments? If a state denies to an alien who 
cannot become a citizen the right to hold land or to lease it for a long 
period of time, is that alien person deprived of his rights under the 
Constitution of the United States? 

4. What is property? Why is the protection of property im- 
portant? Name some property rights which are distinctively per- 
sonal, the limitation of which would interfere decidedly with in- 
dividual liberty. Name some property rights the protection of 
which has interfered with the personal rights of others than the 


owners of the property. 
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5. What is a contract? In what ways is the protection of con- 
tract rights a means of protecting property ? 

6. Why has there been a conflict between the owners of property 
and the workers over the protection of the rights of property on the 
one hand and of the workers on the other? If possible, give some 
idea of the decisions of the Supreme Court on this problem. 

7. Explain important state laws for the protection of workers 
that have been upheld by the Supreme Court of the United States. 
(See Burdick, Law of the American Constitution, pp. 577-585.) 
What difficulty has been encountered by the Supreme Court in up- 
holding Congressional laws for the protection of American workers? 

8. If it is true that for every right there is a corresponding duty, 
name duties that correspond with rights studied in this chapter. 


CHAPTER X 
Tur ExpANDED AMERICAN CONSTITUTION 
THE UNWRITTEN CONSTITUTION 


What the Unwritten Constitution Is Like. — As the 
written Constitution is brief and does not go into detail, it 
is supplemented in a great many respects by statutes and 
by customs which deal with important principles of gov- 
ernment. These determine how extensive the powers con- 
ferred by the Constitution really are, and in what ways the 
work of the national government shall be carried on. It 
must be perfectly evident that if Congress is permitted 
“to regulate commerce with foreign nations and among 
the several states,” to cite but a single case, it makes a 
very great difference whether Congress may control for- 
eign commerce by prohibiting all trade with other nations 
and may control all corporations which sell their goods in 
more than one state, or whether the only regulations it can 
make are formal and mechanical rules, which simply meas- 
ure the volume of trade without affecting it in any way. 
For this reason the interpretation of a written Constitution 
is frequently of much greater importance than the original 
document seemed to be, for it may be altered greatly to 
meet the needs of a later period in the history of the nation. 
Often the real vitality of a provision of our written Consti- 
tution depends almost entirely on some custom which is 
not necessarily recognized as a part of our unwritten law. 
So very important is this “unwritten constitution” of ours. 
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The Most Important Features of the Unwritten Con- 
stitution. — The most important features of the unwritten 
constitution may be stated as follows: (1) The whole body 
of law and custom supplementing the Constitution has 
greatly broadened that instrument and expanded the 
powers exercised under it. How the national government 
has been strengthened by a liberal interpretation of the 
Constitution can be seen in many preceding sections. 
(2) New powers have been assumed and exercised by our 
national government for which no authority can be found 
in the written Constitution except by a distortion of some 
provision of that document. Since the United States is 
now recognized as a nation in which the people of the na- 
tion are unquestionably sovereign, the central government 
now does many things by virtue of its position as the gov- 
erning body of a nation, unless these powers are forbidden 
by the Constitution or interfere with the work of the states. 
(3) The government has become an essentially democratic 
government with its chief officials elected by the people of 
the nation, and its principal departments directly respon- 
sive to the popular will. The history of the change from 
the government by classes which existed in 1789 to the 
government by the people of to-day is the history of the 
extension of the elective franchise from landowners then to 
adults now. This change has, in fact, been accomplished 
almost solely by alterations in the state laws regarding 
suffrage, as the Constitution allows the states to decide who 
shall vote even for national officials. (4) In all but some 
strictly local elections, the people always act through 
political parties. Government through political parties 
has developed without the aid, and practically without 
the supervision, of state or national laws or officials. In 
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the words of a great American statesman, rule under 
parties sometimes constitutes ‘“ invisible government.” 
(5) The unwritten Constitution determines the real nature 
of our federal system of government, defining the spheres 
of activity of the state and the nation, and showing 
the working relations of the two sets of governments.! 
(6) Secession from the Union is not possible, although 
the subject is not mentioned in the Constitution, and the 
right to secede was formerly claimed by many states, 
located in different parts of the country. 

Enlargement of the Original Powers of Congress. — 
The Constitution gives Congress the right to make any 
laws that are ‘‘ necessary and proper for carrying into 
execution ’’ the powers explicitly granted to the national 
government. This elastic clause has enabled Congress to 
make, upon subjects not directly mentioned in the Consti- 
tution, laws which have added greatly to the authority of 
the national government. For example, within less than 
two years after the Constitution went into operation, an 
act was passed creating a United States bank, which not 
only issued a national currency, but aided the government 
in doing its work.2 Fifteen years later, Congress, which 
has authority to regulate foreign commerce, laid an embargo 
upon all commerce with France and England, thus prohib- 
iting instead of regulating that branch of business. The 
power to levy duties on imports has been made the basis 
of a tariff which is designed to aid industry rather than to 
produce revenue. Vast sums have been spent in improv- 
ing rivers and harbors, in laying out roads, and in giving 
free mail delivery and other postal facilities that the Con- 
stitution does not mention. Public lands have been given 


1pp. 125-128, 133-139. 2p. 68. 
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lavishly to corporations for transcontinental railways, and 
to the states for the improvement of schools. As these 
are but instances of an extension of authority that is be- 
coming greater with national expansion, the development 
of the Constitution in this direction may be appreciated. 
Powers con- | New Powers of Congress. — It may be difficult to draw 
ee ee a line between many of the powers exercised under the 
Bb airs “ elastic clause ” 1 and some for which the original Consti- 
tution makes no provision whatever ; but certain acts per- 
formed by the national government are no doubt opposed 
to the wishes of the framers of the Constitution, or are out- 
side the sphere of powers originally granted to the govern- 
ment of the nation. Some of these deal with functions 
which a century ago would have been considered exclu- 
sively the domain of the states. The valuable work done 
by the Department of Agriculture is of this class. Many 
necessary regulations for the industrial corporations which 
do business in several states ? must be justified because of 
the national need for such regulation, and not because 
Congress may control interstate commerce. Not only in 
connection with the enforcement of the Eighteenth 
Amendment but in many other fields the national gov- 
ernment has developed a police power for the protection 
of “public health, safety, morals, and welfare.” The 
issuance of legal tender paper money during the Civil War 
was a war measure; but the retention and reissuance of 
those paper notes or greenbacks in time of peace was un- 
questionably opposed to the expressed and implied views 
of the men who composed the Constitutional Convention 
of 1787. During the Reconstruction period, also, Con- 
mArt, 1, 3.8, ol. 18. 
2 See quotation from MacDonald, footnote, p. 95. 
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gress interfered with states which had claimed to be sover- 
eign by compelling them to perform certain unpleasant 
duties before they might again take part in the activities 
of the national government or resume the exercise of their 
normal work as states. This interference was justified 
legally because the “‘ United States shall guarantee to 
every state in this Union a republican form of govern- 
ment,” but it was really an assertion, under abnormal 
conditions, to be sure, of the right possessed by Congress 
to maintain the sovereignty of the nation. 

In connection with external affairs there has been the 
acceptance of the same wise principle that our Constitu- 
tion must be a broad constitution for to-day and not a 
narrow one for yesterday. Congress has been allowed to 
annex territory by joint resolution of the two houses. It 
‘has made for part of our possessions, the Philippine 
Islands, for example, laws which have placed Congress 
above the Constitution within that territory,’ because the 
sovereignty of the nation demanded that the territory be 
ruled in such a way as would best serve the interests of the 
entire people. 

Changes in the Presidency. — The members of the Con- 
stitutional Convention intended to have the President 
chosen for a term of four years by discreet men called 
“ electors,” who were to use their own judgment in select- 
ing the chief executive. We all know, however, that only 
the first two Presidents were chosen in that way, and that 
for a long time presidential electors have been partisans 
who, having been elected by popular vote in the different 
states, must vote for candidates nominated by their respec- 
tive party conventions. Nothing in the Constitution 


1 Insular cases, p. 92. 
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would prevent a President from holding office for several 
successive terms, as President Diaz of Mexico did, but cus- 
tom, in the form of the “ third term tradition,” has fixed 
eight years as the maximum period for any President. 

In carrying out his wishes, every President is aided by 
executive officers, ten of whom form an advisory Cabinet, 
a body not mentioned in the Constitution. The relations 
~ of the Cabinet as a whole to the President, and of each 
member as head of his department, are determined en- 
tirely by the unwritten constitution. So far as the writ- 
ten Constitution is concerned, our Cabinet might have 
become the real governing power of the nation, as Eng- 
land’s Cabinet is! The Cabinet is a partisan advisory 
group of the same party as the President. In the 
organization of the executive and legislative depart- 
ments, therefore, the political party plays an important 
_ extra-constitutional part. 

The National Courts and the Unwritten Constitution. — 
In one sense the most important parts of our unwritten 
constitution have been developed because at the very 
beginning of our history as a nation the Supreme Court of 
the United States established its right to decide when the 
other departments of government had exceeded their 
powers. As already explained,? the Constitution gives to 
the national courts very broad jurisdiction. Chief Jus- 
tice Marshall proved that the Supreme Court could not 
decide cases arising under the Constitution, particularly 
if they involved laws of Congress made or supposed to be 
made in accordance with the Constitution, without inter- 
preting the Constitution itself. In doing this, he estab- 


1See Ashley, The American Federal State, pp. 389-394. 
2 pp. 33-34, 116-118. 
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lished the principle of the unwritten Constitution which 
has been largely responsible for the great development of 
national authority noted in the preceding sections. A 
study of the history of the Supreme Court in relation to the 
Constitution ! shows that the people of the nation, through 
the Supreme Court, or in special instances by overruling 
the Supreme Court, were the final interpreters of what 
powers the national government really should exercise. 
The Court, therefore, could decide the all-important ques- 
tion of our history — what is the relation of the states to 
the nation and to the national government — a relation- 
ship that was discussed in Chapter VII. 


Questions 


1. Explain the difference between a written and an unwritten 
constitution. Give the advantages and disadvantages of each. 

2. In this study of the Constitution can you name any chapter 
except the first in which no reference has been made to the 
unwritten constitution ? 

3. Name and explain five features of the unwritten constitution. 
If possible give (a) needs or problems out of which certain charac- 
teristics arose, or (b) important ways in which the characteristics 
have been applied. 

4. What provision of the Constitution has been most important 
in increasing the specifically enumerated powers of Congress? In 
what ways have really new powers been granted to Congress or 
assumed by it? 

5. Has the unwritten constitution made more difference in the 
organization of the executive department than in the powers of the 
President? (Consult pp. 99-103, 108-— 114, 183-185.) 


6. By citing instances, show how the Supreme Court has increased 
or limited the powers of Congress by declaring laws constitutional or 
unconstitutional. 


1 pp. 120-123. 
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7. If our written Constitution had not been supplemented by our 
unwritten constitution, which of these things probably would have 
happened: (a) excessive amendment of the written Constitution ; 
(b) substitution of a new written Constitution for the Constitution 
of 1787; (c) failure of the nation to develop because of relatively 
greater growth of the states; (d) less or greater development 
of American democracy than we have had. 

8. Show how each of the following provisions has made a dif- 
ference with the EXPANDING Constitution: (a) first and last phrases 
of the Preamble, (b) the commerce clause (I, 8, 3), (c) administrative 
organization (II, 2, 2), (d) jurisdiction of the courts (III, 2, 1 and 
VI, 2), (e) life, liberty, and property phrases (Amends. V and XIV), 
(f) the elastic clause (I, 8, 18). 


OUTSTANDING FEATURES OF THE PRESENT AMERICAN 
CONSTITUTION 


Independence and Interdependence of the Depart- 
ments of the National Government. — The American 
people sought to organize a national government that 
would be efficient but not tyrannical. In the safeguarding 
of the public they depended chiefly upon a Constitution 
which created a government of limited powers, a Con- 
stitution which included a Bill of Rights. They placed 
dependence also upon the separation of the departments 
of government ; for division of powers is an underlying 
principle upon which the government under this Consti- 
tution was constructed. To the law-making body, Con- 
gress, which is separated into two houses for the further 
protection of the people, is intrusted the power of making 
laws. In the President and his associates is vested the 
whole executive authority. The national judiciary, al- 
though appointed by the President and Senate is, never- 
theless, a permanent organization whose members are not 
removable by either President or Senate and by Congress 
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only on impeachment and conviction ; it is, therefore, not 
really dependent upon either Congress or the President. 

If the departments are practically independent, to what 
extent are they closely interrelated? Even in law-making 
Congress is not absolute ; the President has the suspensory 
veto, which can be overridden only by two thirds of both 
houses. On the other hand, the organization of the Presi- 
dency, with its executive departments and its more than a 
half million subordinates, is dependent upon the will of 
Congress for its organization. Congress can organize as 
many executive departments as it pleases and in about the 
way in which it prefers. It, therefore, behooves both 
President and Congress to codperate rather than to clash. 
When treaties or appointments are made, the President 
and the Senate must codperate. In treaty-making, how- 
ever, the President really has the authority, and the Sen- 
ate is little but a check. In appointments, even though 
the appointees are administrative officials under the con- 
trol of the President, the Senate rather than the President 
selects most of the appointees. Congress and the judi- 
ciary codperate. In enacting laws Congress tries to avoid 
those which may be unconstitutional. If a congressional 
law is brought before the Supreme Court, the Court places 
the burden of proof on the opponents of the law before it 
may be deemed contrary to the Constitution.’ 

If the departments are independent, how do they form a 
unit, a single whole for the government of the American 
people? They do this largely through their dependence 
on the public. Except for the judiciary the terms of office 
are fairly short; whenever an election occurs, the voters 
can express their approval or disapproval of policies. The 

1p. 120. 
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Supreme Court seeks to carry out the will of the people 
unless that is truly contrary to the Constitution. Aside 
from the means of codperation already suggested, the unity 
in the government depends, however, more upon control 
by a single political party than upon any device of the 
written Constitution. The political party is a great uni- 
fier of American government, just as it has been a great 
unifier of the American nation. On the other hand, 
warring political parties may be serious disrupting forces 
in both government and nation. 

The Federal System. — Of the outstanding features of 
the American political and constitutional system three 
besides the separation and balancing of the departments 
of government are distinctively American products. One 
of these, of course, is the written Constitution; a second 
is the federal system of government; and a third is 
democracy of nation-wide scope.’ 

Almost unconsciously the Constitutional Convention of 
1787 created the federal system, because the United 
States needed a Union better than the Confederation and 
did not wish to organize a-centralized nation. In the 
Constitution, however, there is practically no clear-cut 
statement of the idea of federal organization. As we have 
seen in Chapter VII, numerous provisions of the Constitu- 
tion deal with the subject of federalism and with the rela- 
tions of nation to states; but in no place is there an at- 
tempt to bring together and coordinate the provisions 
dealing with a federal system. In one sense, therefore, 
American federalism or the American federal state is an 
indirect rather than a direct product of the written Consti- 

1 Protection of personal rights and government through political 
parties are English as much as American. 
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tution. In some ways this is fortunate, because, if the 
“Fathers ” had attempted to organize a complete federal 
system, they must have organized it to meet the needs of 
1787. A fairly complete federal system could have devel- 
oped later, just as the powers of Congress and the author- 
ity of the President have been enlarged continually. By 
assuming the existence of a federal system rather than by 
organizing one, however, the Convention made it possible 
for the American federal state to change and develop as 
needed in different periods, according to the wishes of the 
sovereign American people. Consequently, the federal 
system is a growth! rather than a finished product. 
Individual Rights and Social Progress. — The philos- 
ophy of the Declaration of Independence, the bills of rights 
in the early state constitutions, the checks and balances in 
all our governments, and the Bill of Rights in the national 
Constitution were products of the eighteenth century idea 
that the end and aim of government was to protect the 
rights of the individual. The protection of those rights is 
an unquestioned need in any successful, well-organized 
people; and the point is proved by the extraordinary ini- 
tiative and independence of the British and American 
nations, the freest to-day as the freest in all history. 
With changes in business and society that have occurred 
during the last century and a third, there have come two 
other changes, one in the kinds of business and social or- 
ganizations that are necessary in modern days, and the 
other in ideas regarding government and its powers. 
Strangely enough, the principles of the Constitution, few 
! These changes in American federalism are as real a part of the 


unwritten constitution as are the enlargement of the powers of 
Congress, pp. 181-183. 
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in number, are so broad and so true that they apply as well 
in the twentieth century as they did in the eighteenth. 
Under the Constitution of the United States, written and 
unwritten, therefore, the people of the United States have 
passed national and state laws which have safeguarded 
the rights of groups, and the rights of individual citizens 
within those groups, as well in the complex society of the 
twentieth century as in the simple political and social or- 
ganizations of the eighteenth. 

The continuous protection and progressive protection 
of the rights of citizens has been possible under a federal 
system which has left almost all civil rights to the states, 
because the states have constantly changed and improved 
their laws and constitutions. But, as we have already 
seen in Chapter IX, to a very great extent these twentieth- 
century social rights have really been protected and devel- 
oped under the Constitution of the United States. 

Modern American Democracy. — Modern American 
democracy is primarily a thing of universal suffrage, yet it 
is far more than that. American democracy under the 
Constitution, like the protection of rights, is specifically a 
product of our federal system. When the original states 
clung to old, narrow qualifications for voters, the more 
liberal frontier states, in which everyone might own land, 
led the way toward manhood suffrage. The people of the 
nation approved this change, and soon all states had prac- 
tically the same qualifications. Then came the Civil War, 
and the people of the nation through the national Consti- 
tution not only defined national citizenship, but declared 
that neither the government of the United States nor 
those of the states should deny the right of citizens to vote, 
at that time, on account of race, color, or previous condi- 
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tion of servitude. A half century later the same limita- 
tions were applied to sex. 

American democracy is, therefore, a true product of the 
Constitution of the United States. The Constitution 
made it possible under the federal system to develop a 
nation, yet gave to the nation opportunity to experiment, 
within the states, with those forms of government, those 
laws, and those public activities which would meet the 
needs of each generation in succession. At the same time 


it kept the states united, binding them closer and closer _ 


together as their common experiences and their improved 
means of transportation and communication — particu- 
larly the railroad and the newspaper — helped them work 
out common standards of what is American and to decide 
how Americans should act in concert; in short, helped 
them develop.a true American nation. 

The Constitution of the United States, is, therefore, 
much more than a written Constitution creating a national 
government. As the ‘ Fathers” wisely stated, it was 
“ordained and established for the United States of 
America,” for an American nation. Because it has sur- 
vived marvelous changes, changes greater in the last cen- 
tury and a third than had occurred in ten preceding 
centuries, it is more vital than it was a century ago. 
The Constitution to-day is in very truth a living Con- 
stitution. 

Questions 


1. What is meant by the American idea of separation of depart- 
ments? In what respects do we have any division of powers? 
What are the advantages and disadvantages of these American 
institutions ? 

2. To what extent are the departments of the national govern- 
ment independent, interdependent, and interrelated ? 
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3. In what period of history and under what circumstances has 
the legislative branch of government attempted to overshadow the 
other branches? Under what conditions or under what Presidents 
has the chief executive attempted to dominate Congress? 

4. Give a definition of a federal system. Select provisions of the 
American Constitution which deal particularly with American 
federalism. Do you think that the federal system will check per- 
manently the growing power of the national government? 

5. To what extent are individual rights and social progress 
antagonistic? Which gives better protection to the rights of the 
individual, eighteenth-century government d signed primarily to 
protect personal rights or twentieth-century civic organization? 

6. Why may it be said that without a written constitution the 
modern democratic nation is impossible? 

7. What contributions have been made to the development of 
American democracy by (a) the general character of the written 
Constitution, including its omissions, (6) our federal system, and 
(c) the unwritten constitution? 

8. Account for the extraordinary adaptability and vitality of 
our Constitution. In succeeding periods, under varying conditions, 
name ways in which the American Constitution has been a living 
constitution. 


Se, 


APPENDIX 
CONSTITUTION OF THE UNITED STATES! 


WE THE PEOPLE of the United States, in Order to form a more 
perfect Union, establish Justice, insure domestic Tranquility, pro- 
vide for the common defence, promote the general Welfare, and 
secure the Blessings of Liberty to ourselves and our Posterity, do 
ordain and establish this Constitution for the United States of 
America. 


a. Webster-Hayne Debate (1830). 
Status of seceding states (1860-71). 
Reconstruction acts (1867). 


b. Texas v. White (1868). (Permanent, indestructible Union 
—states may not secede.) 
Martin v. Hunter’s Lessee (1815). (A constitution of 
whole people.) 


ARTICLE. I. 


Section. 1. All legislative Powers herein granted shall be vested 
in a Congress of the United States, which shall consist of a Senate 
and House of Representatives. 


Section. 2. [1] The House of Representatives shall be composed 
of Members chosen every second Year by the People of the several 
States, and the Electors in each State shall have the Qualifications 


1 This copy of the Constitution follows the original in spelling and 
punctuation, and clauses or parts that were temporary or are now 
obsolete are in brackets and in italics. The numbers of the clauses 
are in brackets because they are not in the original. A number of 
laws important in American history have been listed under the clause 
with which they are closely associated, even though they may be 
connected with other clauses. These are introduced by ‘‘a.’’ Some 
cases are given which are of historical or practical interest or impor- 
tance. These are introduced by “b.”’ Brief comment is given on 
practically all of these, summarizing a main point of the Supreme 
Court decision or opinion, by reason of which the case is listed where 
it appears. This comment does not necessarily cover the main 
point of the opinion or decision, because the cases that are given are 
listed to show how the Constitution has been interpreted and devel- 
oped, not to make a study of cases. However, the list can be made a 
basis of study either of cases or of clauses. 
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requisite for Electors of the most numerous Branch of the State 
Legislature. 

[2] No Person shall be a Representative who shall not have 
attained to the Age of twenty-five Years, and been seven Years a 
Citizen of the United States, and who shall not, when elected, be an 
Inhabitant of that State in which he shall be chosen. 

[3] Representatives and direct Taxes, shall be apportioned among 
the several States which may be included within this Union, according 
to their respective Numbers, [which shall be determined by adding to 
the whole Number of free Persons, including those bound to Service 
for a Term of Years, and excluding Indians not taxed, three fifths of all 
other Persons.| The actual Enumeration shall be made within three 
Years after the first Meeting of the Congress of the United States, 
and within every subsequent Term of ten Years, in such Manner as 
they shall by Law direct. The Number of Representatives shall 
not exceed one for every thirty Thousand, but each State shall have 
at Least one Representative; [and until such enumeration shall be 
made, the State of New Hampshire shall be entitled to chuse three, 
Massachusetts eight, Rhode-Island and Providence Plantations one, 
Connecticut five, New York six, New Jersey four, Pennsylvania eight, 
Delaware one, Maryland six, Virginia ten, North Carolina five, South 
Carolina five, and Georgia three.) 

[4] When vacancies happen in the Representation from any 
State, the Executive Authority thereof shall issue Writs of Election 
to fill such Vacancies. 

[5] The House of Representatives shall chuse their Speaker and 
other Officers; and shall have the sole Power of Impeachment. 


a. Impeachment of Justice Chase (1805), of President John- 
son (1868), and of Sec. Belknap (1876) after his resig- 
nation. - Attempt of House to impeach Senator Blount 
(1797) (not a civil officer). 

Section. 3. [1] The Senate of the United States shall be com- 
posed of two Senators from each State, chosen [by the Legislature 
thereof,| for six Years; and each Senator shall have one Vote. 


a. Lincoln-Douglas debates (1858). 


[2] Immediately after they shall be assembled in Consequence of 
the first Election, they shall be divided as equally as may be into three. 
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Classes. [The Seats of the Senators of the first Class shall be vacated 
at the Expiration of the second Year, of the second Class at the Expira- 
tion of the fourth Year, and of the third Class at the Expiration of the 
sizth Year,] so that one third may be chosen every second Year; 
[and if Vacancies happen by Resignation, or otherwise, during the 
Recess of the Legislature of any State, the Executive thereof may make 
temporary Appointments until the next Meeting of the Legislature, 
which shall then fill such Vacancies.] 

[3] No Person shall be a Senator who shall not have attained to 
the Age of thirty Years, and been nine Years a Citizen of the United 
States, and who shall not, when elected, be an Inhabitant of that 
State for which he shall be chosen. 

[4] The Vice President of the United States shall be President of 
the Senate, but shall have no Vote, unless they be equally divided. 

[5] The Senate shall chuse their other Officers, and also a President 
pro tempore, in the Absence of the Vice President, or when he shall 
exercise the Office of President of the United States. 

[6] The Senate shall have the sole Power to try all Impeachments. 
When sitting for that Purpose, they shall be on Oath or Affirmation. 
When the President of the United States is tried, the Chief Justice 
shall preside: And no Person shall be convicted without the Con- 
currence of two thirds of the Members present. 


a. Impeachment trials of Chase (1805) and President John- 
son (1868). Conviction of Judges Pickering (1804), 
Humphries (1862), and Archbold (1912). 


[7] Judgment in Cases of Impeachment shall not extend further 
than to removal from Office, and disqualification to hold and enjoy 
any Office of honor, Trust or Profit under the United States : but 
the Party convicted shall nevertheless be liable and subject to In- 
dictment, Trial, Judgment and Punishment, according to Law. 

Section. 4. [1] The Times, Places and Manner of holding Elec- 
tions for Senators and Representatives, shall be prescribed in each 
State by the Legislature thereof; but the Congress may at any time 
by Law make or alter such Regulations, except as to the Places of 
chusing Senators. 


b. Ex parte Yarborough (1884) (Election of representatives 
‘a national constitutional right.) 
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[2] The Congress shall assemble at least once in every Year, and 
such Meeting shall be on the first Monday in December, unless they 
shall by Law appoint a different Day. 

Section. 5. [1] Each House shall be the Judge of the Elections, 


Returns and Qualifications of its own Members, and a Majority of — 


each shall constitute a Quorum to do Business; but a smaller Number 
may adjourn from day to day, and may be authorized to compel the 
Attendance of absent Members, in such Manner, and under such 
Penalties as each House may provide. 


a. ‘ Czar ’”’ Reed and the House (1889), 


[2] Each House may determine the Rules of its Proceedings, 
punish its Members for disorderly Behaviour, and, with the Con- 
currence of two thirds, expel a Member. 

a. Insurgent movement in the House (1910). 


[3] Each House shall keep a Journal of its Proceedings, and from 
time to time publish the same, excepting such Parts as may in their 
Judgment require Secrecy; and the Yeas and Nays of the Members 
of either House on any question shall, at the Desire of one fifth of 
those Present, be entered on the Journal. 

[4] Neither House, during the Session of Congress, shall, without 
the Consent of the other, adjourn for more than three days, nor to 
any other Place than that in which the two Houses shall be sitting. 

Section. 6. [1] The Senators and Representatives shall receive 
a Compensation for their Services, to be ascertained by Law, and 
paid out of the Treasury of the United States. They shall in all 
Cases, except Treason, Felony and Breach of the Peace, be privi- 
leged from Arrest during their Attendance at the Session of their 
respective Houses, and in going to and returning from the same; 
and for any Speech or Debate in either House, they shall not be 
questioned in any other Place. 

[2] No Senator or Representative shall, during the Time for which 
he was elected, be appointed to any civil Office under the Authority 
of the United States, which shall have been created, or the Emolu- 
ments whereof shall have been encreased during such time; and no 
Person holding any Office under the United States, shall be a Member 
of either House during his Continuance in Office. 
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Section. 7. [1] All Bills for raising Revenue shall originate in the 
House of Representatives; but the Senate may propose or concur 
with Amendments as on other Bills. 

[2] Every Bill which shall have passed the House of Represen- 
tatives and the Senate, shall, before it become a Law, be presented 
to the President of the United States; If he approve he shall sign it, 
but if not he shall return it, with his Objections to that House in 
which it shall have originated, who shall enter the Objections at 
large on their Journal, and proceed to reconsider it. If after such 
Reconsideration two thirds of that House shall agree to pass the Bill, 
it shall be sent, together with the Objections, to the other House, 
by which it shall likewise be reconsidered, and if approved by two 
thirds of that House, it shall become a Law. But in all such Cases 
the Votes of both Houses shall be determined by Yeas and Nays, and 

the Names of the Persons voting for and against the Bill shall be 
entered on the Journal of each House respectively.’ If any Bill shall 
not be returned by the President within ten Days (Sundays excepted) 
after it shall have been presented to him, the Same shall be a Law, 
in like Manner as if he had signed it, unless the Congress by their 
Adjournment prevent its Return, in which Case it shall not be a Law. 


a. Committee system in legislation. 
Pres. Johnson’s vetoes of reconstruction bills. 
Gorman Wilson tariff act (1894). (No signature.) ' 
Literacy test immigration bills. (Vetoed by several Presi- 
dents: finally passed over veto in 1917.) : ; 
Signature after adjournment. (June, 1920, eight bills 
signed of nine in all since 1789.) 

[3] Every Order, Resolution, or Vote to which the Concurrence 
of the Senate and House of Representatives may be necessary (except 
on a question of Adjournment) shall be presented to the President of 
the United States; and before the Same shall take Effect, shall be 
approved by him, or being disapproved by him, shall be repassed by 
two thirds of the Senate and House of Representatives, according to 
the Rules and Limitations prescribed in the Case of a Bill. 

Section. 8. The Congress shall have Power [1] To lay and col- 
lect Taxes, Duties, Imposts and Excises, to pay the Debts and pro- 
vide for the common Defence and general Welfare of the United 
States; but all Duties, Imposts and Excises shall be uniform 


throughout the United States ; 
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a. Tariff acts (1789- ). 
Excise taxes (1791, 1862- 2 
Civil War taxes (1862-64). 
Income tax laws (1862, 1864, 1894, 1913-— ye 
Reciprocity tariffs. 
World War taxes (1917-1919). 


b. Hylton v. U. S. (1796). (Carriage taxes are not direct 

but are excise taxes.) : 

Insular cases (1901). (Insular possessions are not part of 
the “‘ United States.’’) : 

McCray v. U.S. (1904). (Tax on colored oleomargarine 
constitutional. ) : 

Bailey v. Drexel (1922). (Tax on output of factories 
knowingly using child labor unconstitutional.) 


Borrowing [2] To borrow Money on the credit of the United States ; 


a. Hamilton’s plan of refunding the debt (1790). 
Bank of the United States (1791, 1816). 
Civil War loans (1861-65). 
Issue of Greenbacks (1862-64). 
National Banking Acts (1863, 1900, 1908). 
Federal Reserve System (1913). 
Liberty Loans (1917-18). 
Victory Loan (1919). 


b. Legal tender cases (1871). (Congress can borrow by legal 
tender government notes in time of war.) 
Juilliard ». Greenman (1884). (Borrow by any regular 
means in time of peace.) 


Regulation [3] To regulate Commerce with foreign Nations, and among the 
ofcommerce geyeral States, and with the Indian Tribes; 


a. (1) Interstate railway regulation. 

bey gr Commerce acts of 1887, 1906, 1910, and 
1920. 

Elkins anti-rebate act of 1903. 

Special administrative powers granted to Inter- 
state Commerce Commission (1906, 1920). 

Reorganization of railways and government manage- 
ment (1917-20). 


(2) Control of industry through interstate commerce. 
Sherman anti-trust law (1890). 
Presidential interference in coal strikes. 
Clayton act (1914). 
Federal Trade Commission (1914). 


(8) Labor connected with Interstate Commerce. 
Employers’ liability acts for interstate railway em- 
ployees. 
Child labor law of Congress (1916). 
Adamson act (1916). 
Railroad Labor Board (1920). 
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(4) Foreign commerce. 
Embargo (1807). 
Isthmian Canal act (1902). 
Shipping Board (1916). 
(5) Others. 
Immigration laws (1882- ve 
Lottery prohibition law (1890). 
National pure food and drug law (1906). 
White slave act (1910). 
Many recent applications of the commerce clause 
require use of Art. I, § 8, el. 18. 


b. (1) History and definition. 
No case before 1824, increasing number in last half 


century. 
Gibbons v. Ogden (1824). (All navigable waters 
under U. 8.) 


Gloucester Ferry Co. v. Pa. (1885) (definition of 
commerce. ). 

Lottery case (1903). (Prohibition is a form of 
‘“‘regulation.’’) 

Original package case (1890). (Goods prohibited 
by states may be brought in in original packages. 
Practically same principle under Wilson act 
(1890); but, in Clark Distilling Co. ». Western 
Md. Ry. Co. (1917), importation impossible 
under Webb-Kenyon Act of 1913.) 


(2) Interstate railway regulation. 

Munn ». Ill. (1876). (Government may fix maxi- 
mum charges of public service corporations. ) 

Wabash Ry. ». Ill. (1886). (No state control of 
interstate commerce. ) 

In re Debs (1895). (No interference by unions or 
others with interstate commerce.) 

Shreveport case (1914). (State regulation of rates 
must not nullify interstate regulation.) 

No. Pac. Ry. Co. v. N. Dakota (1919). (Under 
war management national government had control 
of intrastate as well as interstate rates.) 

Ry. Com. of Wis. v. Chicago, B.&Q. Ry.Co. (1922). 
(Congress ‘‘can impose any reasonable condition 
on a state’s use of interstate carriers for intra- 
state commerce it deems necessary or desirable.’’) 


(3) State police power and interstate commerce. : 

ee Virginia (1821). (States make own police 
laws. 

The License cases (1846). (Police regulations over 
interstate organizations on property within state.) 

Munn »v. Ill. (1876). (State power to regulate 
public welfare even in interstate commerce.) 

Hennington v. Georgia (1896). (State police regu- 
lation for public safety, morals, or health.) 
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(4) Control of business through interstate commerce. 

Addyston Pipe and Steel Co. v. U. 8. (1899). (In- 
creased federal control over corporations.) 

Northern Securities case (1904). (Combinations 
in restraint of trade under Sherman Act illegal.) 

Hipolite Egg Co. v. U. S. (1911). (Right to ex- 
clude from interstate commerce dangerous foods 
and drugs.) 

Rule of reason cases (1911). (Combination per- 
mitted under Sherman Act if competition is 
reasonable.) 


(5) Labor connected with, or affected by, interstate com- 
merce. 

Employers’ liability cases (1908, 1912). (Protec- 
tion of employees on interstate railways if engaged 
in interstate commerce.) 

Danbury Hatters case (1908). (No secondary boy- 
cotts that interfere with interstate trade.) 

Adair v. U. 8. (1908). (No direct interference by 
Congress between railways and men.) 

Wilson v. New (1917). (Principles of Adamson Act 
constitutional in crisis.) 

Child labor case (1918). (No interference with child 
labor in states under guise of controlling interstate 
commerce. ) 


Baer aliner [4] To establish an uniform Rule of Naturalization, and uniform 
1on an 


bankruptcy Laws on the subject of Bankruptcies throughout the United States; 


a. Naturalization acts (1798, 1906). 
National bankruptcy act (1898). 


b. Struges v. Crowninshield (1819). (State insolvency laws 
possible when there is no federal bankruptcy law.) 


Coins, [5] To coin Money, regulate the Value thereof, and of foreign 
weights, 


and meas- C©0in, and fix the Standard of Weights and Measures ; 
ures 
a, Bank of the United States (1791-1811, 1816-36). 
Re-issue of Greenbacks (1873.) 
ae legislation (1792, 1834, 1853, 1873, 1878, 1890, 


b. Veazie Bank v. Fenno (1869). (Ten per cent tax (1866- 
) on issues of state banks constitutional.) 
Legal Tender case (1884). (Issue of legal tender treasury 
notes in time of peace pomeuictionelt 


Counterfeit- [6] To provide for the Punishment of counterfeiting the Securities 
fing and current Coin of the United States ; 
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[7] To establish Post Offices and post Roads; 


a. Rural free delivery system. 
Cumberland road (1806-1838). 
Federal Highway act (1916). 


b. ex ee Jackson (1877). (Materials excluded from the 


mails. 

Cal. v. Central Pac. Ry. Co. (1888). (Right to extend 
or create necessary roads.) 

In re Debs (1895). (Injunction and other means legal 
to prevent interference with transportation of mails.) 


[8] To promote the Progress of Science and useful Arts, by secur- 
ing for limited Times to Authors and Inventors the exclusive Right 
to their respective Writings and Discoveries ; 


[9] To constitute Tribunals inferior to the supreme Court; 
a. Judiciary acts (1789, 1891). 


[10] To define and punish Piracies and Felonies committed on the 
high Seas, and Offences against the Law of Nations; 


[11] To declare War, grant Letters of Marque and Reprisal, and 
make Rules concerning Captures on Land and Water ; 


a. Declarations of war (1812, 1846, 1898, 1917). 


[12] To raise and support Armies, but no Appropriation of 
Money. to that Use shall be for a longer Term than two Years; 


a. Volunteer army (1861, 1917). 
Draft army (1863). 
New army law (1901). 
Selective service draft (1917, 1918). 
Civil War legislation. 
Government management of railroads (1917-1920). 
Food and fuel control (1917-1918). 
War prohibition. 
Other war acts and legislation (1917-18). 


b. U.S. v. Pa. Central Coal Co. (1918). (Government has 
right to decide price of fuel in war time.) 

Moore and Tierney v. Roxford Knitting Company (1918). 
(Government may control output of factories — distin- 
guish essential from nonessential industries — during 
war.) 

Northern Pac. Ry. Co. v. N. Dakota (1919). (Govern- 
ment may take over railways in time of war and decide 
intrastate as well as interstate rates.) bigs 

Hamilton v. Ky. Distilling Co. (1919). (War prohibition 


legal.) 
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Navy [13] To provide and maintain a Navy; 


a. First real navy (1796). 
Naval duels (1812-13). 
Monitor and Merrimac (1862). 
New Orleans (1862). 
Manila Bay, Santiago de Cuba (1898). 
New American navy (1917). 
Washington Arms Conference (1922). 


Land and [14] To make Rules for the Government and Regulation of the 


naval : 
forces land and naval Forces ; 


a. Reorganization of the army (1901). 
National Defense act (1916). 
Militia, in [15] To provide for calling forth the Militia to execute the Laws 
Service of the Union, suppress Insurrections and repel Invasions ; 
a. Whiskey Rebellion (1794). 
Militia act (1795). 


National Defense act (1916). 
First Union army (April, 1861). 


Militia, [16] To provide for organizing, arming, and disciplining, the 

ogg Militia, and for governing such Part of them as may be employed in 
the Service of the United States, reserving to the States respectively, 
the Appointment of the Officers, and the Authority of training the 
Militia according to the discipline prescribed by Congress. _ 

Seat of gov- [17] To exercise exclusive Legislation in all Cases whatsoever, 

lear over such District (not exceeding ten Miles square) as may, by 

tions Cession of particular States, and the Acceptance of Congress become 


the Seat of the Government of the United States, and to exercise 
like Authority over all Places purchased by the Consent of the Legis- 
lature of the State in which the Same shall be, for the Erection of 
Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings ; 
— And 


a. Location of District of Columbia (1791). 
Slave trade in the District of Columbia. 


ae wage for women in District of Columbia 


b. Loughborough v. Blake (1820). (District of Columbia 
part of the “‘ United States ”’.) 
Bailey v. Drexel Furniture Co. (1923). (Congressional 
law for minimum wage in District of Columbia uncon- 
stitutional,) 
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[18] To make all Laws which shall be necessary and proper for Supple- 
carrying into Execution the foregoing Powers, and all other Powers cet 
vested by this Constitution in the Government of the United States, 
or in any Department or Officer thereof. 


a. Bank of the United States (1791-1811, 1816-36). 

Embargo (1807). 

Nullification. (Denial of extensive implied powers.) 

Annexation by Congress of Texas (1845), Hawaii (1898). 

National Bank acts (1863, 1900, 1908). 

Federal Reserve system (1913). 

Issue of Greenbacks (1862-64) and reissue (1873- Ne 

Military reconstruction. 

Cuba (1895-1901) and Caribbean protectorates. 

Imperialism (1899— y: 

smeEy tariffs for colonial possessions (with Art. I, § 8, 
Cloke 

Educational appropriation acts (1862-1920). 

Under this clause come many of the acts listed above, 
especially under Art. I, § 8, cl. 3; Art. I, § 8, cl. 7; 
and Art. I, §8, cl. 12. It must, however, be noted 
that Congress may not use any powers except to sup- 
plement the enumerated powers given in the Constitu- 
tion. 


b. McCulloch v. Maryland (1819). (Implied powers ex- 
plained for a government of enumerated powers.) 

Knox v. Lee (1871). (Use of implied powers in war.) 

Legal Tender case (1884). (Further extension of means 
to carry out national powers.) 

United States v. Fisher (1804). (United States may 
choose between necessary and proper measures if it has 
choice of two or more.) 

In re Debs (1895). (Congress may use any means at its 
disposal to carry out powers conferred on it.) 

Cases under commerce clause and war powers above. 


In re Neagle (1890). (The national government has ‘“‘in- 
herent’ powers. ) 

Section. 9. [1] The Migration or Importation of such Persons Limita- 
as any of the States now existing shall think proper to admit, shall pai f 
not be prohibited by the Congress prior to the Year one thousand Congress 
eight hundred and eight, but a Tax or duty may be imposed on such Slave trade 


Importation, not exceeding ten dollars for each Person. 

[2] The Privilege of the Writ of Habeas Corpus shall not be sus- Habeas 
pended, unless when in Cases of Rebellion or Invasion the public Corpus 
Safety may require it. 
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a. Suspension of writ of habeas corpus (1861). 
b. Ex parte Merryman (1861). (Writ shall not be suspended 
except in war zone.) 


[3] No Bill of Attainder or ex post facto Law shall be passed. 
b. Calder v. Bull (1798). (Ex post facto explained.) 


[4] No Capitation, or other direct, Tax shall be laid, unless in 
Proportion to the Census or Enumeration herein before directed to be 
taken. 


a. Direct taxes (levied six times). _ 
Income tax (1894) (unconstitutional). 


b. Pollock v. Farmers Loan (1895). (Income tax of 1894 
unconstitutional.) ° 


[5] No Tax or Duty shall be laid on Articles exported from any 
State. 


[6] No Preference shall be given by any Regulation of Commerce 
or Revenue to the Ports of one State over those of another: nor 
shall Vessels bound to, or from, one State, be obliged to enter, clear, 
or pay Duties in another. 


[7] No money shall be drawn from the Treasury, but in Conse- 
quence of Appropriations made by Law; and a regular Statement 
and Account of the Receipts and Expenditures of all public Money 
shall be published from time to time. 


[8] No title of Nobility shall be granted by the United States: 
And no Person holding any Office of Profit or Trust under them, shall, 
without the Consent of the Congress, accept of any present, Emolu- 
ment, Office, or Title, of any kind whatever, from any King, Prince, 
or foreign State. 


Section. 10. [1] No State shall enter into any Treaty, Alliance, 
or Confederation; grant Letters of Marque and Reprisal; coin 
Money; emit Bills of Credit; ‘make any Thing but gold and silver 
Coin a Tender in Payment of Debts; pass any Bill of Attainder, 
ex post facto Law, or Law impairing the Obligation of Contracts, 
or grant any Title of Nobility. 

b. Fletcher v. Peck (1810). (No impairment of obligation of 
contracts by states.) 
Dartmouth College Case (1819). (No interference with 


charter rights unless charter, state laws, or state consti- 
tution permit.) 
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Ogden v. Saunders (1827). 
gations of contract.) 

Charles River Bridge Co. v. Warren Bridge Co. (1837). 
(Charter rights may be modified unless right is exclu- 
sive or state law forbids.) 


(Enforcement of legal obli- 


[2] No State shall, without the Consent of the Congress, lay any 
Imposts or Duties on Imports or Exports, except what may be 
absolutely necessary for executing it’s inspection Laws: and the net 
Produce of all Duties and Imposts, laid by any State on Imports or 
Exports, shall be for the Use of the Treasury of the United States ; 
and all such Laws shall be subject to the Revision and Controul of the 
Congress. 

[3] No State shall, without the Consent of Congress, lay any Duty 
of Tonnage, keep Troops, or Ships of War in time of Peace, enter into 
any Agreement or Compact with another State, or with a foreign 
Power, or engage in War, unless actually invaded, or in such immi- 
nent Danger as will not admit of delay. 


ARTICLE. II. 


Section. 1. [1] The executive Power shall be vested in a Presi- 
dent of the United States of America. He shall hold his Office dur- 
ing the Term of four Years, and, together with the Vice President, 
chosen for the same term, be elected, as follows 

b. Kendall v. U. S. (1838).. (Administration under Con- 
gress as it wishes. President political chief.) 

[2] Each State shall appoint, in such Manner as the Legislature 
thereof may direct, a Number of Electors, equal to the whole Number 
of Senators and Representatives to which the State may be entitled 
in the Congress: but no Senator or Representative, or Person holding 
an Office of Trust or Profit under the United States, shall be ap- 
pointed an Elector. [The Electors shall meet in their respective States, 
and vote by Ballot for two Persons, of whom one at least shall not be an 
Inhabitant of the same State with themselves. And they shall make a 
List of all the Persons voted for, and of the Number of Votes for each; 
which List they shall sign and certify, and transmit sealed to the Seat of 
the Government of the United States, directed to the President of the 


Senate. The President of the Senate shall, in the Presence of the Senate 
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and House of Representatives, open all the Certificates, and the Votes 
shall then be counted. The Person having the greatest Number of Votes 
shall be the President, if such Number be a Majority of the whole Number 
of Electors appointed; and if there be more than one who have such 
Majority, and have an equal Number of Votes, then the House of Rep- 
resentatives shall immediately chuse by Ballot one of them for President ; 
and if no Person have-a Majority, then from the five highest on the List 
the said House shall in like Manner chuse the President. But in chusing 
the President, the Votes shall be taken by States, the Representation from 
each State having one Vote; A quorum for this Purpose shall consist of 
a Member or Members from two thirds of the States, and a Majority of 
all the States shall be necessary to a Choice. In every Case, after the 
Choice of the President, the Person having the greatest Number of Votes 
of the Electors shall be the Vice President. But if there should remain 
two or more who have equal Votes, the Senate shal! chuse from them by 
Ballot the Vice President.] 


a. Presidential elections (1789-1801). 
Election of President Jefferson by House (1801) 


[3] The Congress may determine the Time of chusing the Electors, 
and the Day on which they shall give their Votes; which Day shall 
be the same throughout the United States. 


[4] No Person except a natural born Citizen, or a Citizen of the 
United States, at the time of the Adoption of this Constitution, shall 
be eligible to the Office of President; neither shall any Person be 
eligible to that Office who shall not have attained to the Age of 
thirty-five Years, and been fourteen Years a Resident within the 
United States. 


[5] In Case of the Removal of the President from Office, or of his 
Death, Resignation, or Inability to discharge the Powers and Duties 
of the said Office, the Same shall devolve on the Vice President, and 
the Congress may by Law provide for the Case of Removal, Death, 
Resignation or Inability, both of the President and Vice President, 
declaring what Officer shall then act as President, and such Officer 
shall act accordingly, until the Disability be removed, or a President 
shall be elected. 


a. Presidential succession acts (1792, 1886). 
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[6] The President shall, at stated Times, receive for his Services, 
a Compensation, which shall neither be encreased nor diminished 
during the Period for which he shall have been elected, and he shall 
not receive within that Period any other Emolument from the 
United States, or any of them. 

[7] Before he enter on the Execution of his Office, he shall take 
the following Oath or Affirmation: — “I do solemnly swear (or 
affirm) that I will faithfully execute the Office of President of the 
United States, and will to the best of my Ability, preserve, protect 
and defend the Constitution of the United States.” 


a. Inaugurations of President (1789- ys 


Section. 2. [1] The President shall be Commander in Chief of 
the Army and Navy of the United States, and of the Militia of the 
several States, when called into the actual Service of the United 
States; he may require the Opinion, in writing, of the principal 
Officer in each of the executive Departments, upon any Subject 
relating to the Duties of their respective Offices, and he shall have 
Power to grant Reprieves and Pardons for Offences against the 
United States, except in Cases of Impeachment. 

a. Organization of executive departments of State, Treasury, 
War (1789) — Labor (1913). 
Emancipation Proclamation (1863). 
Amnesty of southern leaders (1865-72). 
Military reconstruction. 


Military government in new possessions (especially 1803, 
1899-1902). 


b. Ex parte Garland (1866). (President has full power of 
pardon.) 

[2] He shall have Power, by and with the Advice and Consent 
of the Senate, to make Treaties, provided two thirds of the Senators 
present concur; and he shall nominate, and by and with the Advice 
and Consent of the Senate, shall appoint Ambassadors, other public 
Ministers and Consuls, Judges of the supreme Court, and all other 
Officers of the United States, whose Appointments are not herein 
otherwise provided for, and which shall be established by Law: 
but the Congress may by Law vest the Appointment of such in- 
ferior Officers, as they think proper, in the President alone, in the 
Courts of Law, or in the Heads of Departments. 
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a. (1) Treaties — direct foreign relations. 

Proclamation of neutrality (1793). ; : 

Jay’s treaty (1794) and all later treaties, especially 
Treaty of Versailles (1919). rae 

Purchase of Louisiana (1803) and other territories 
later by treaty. (Use made of Art. I, § 8, cl. 11.) 

Arbitration treaties (1908-1914). 

Neutrality in Great War (1914-17). 

Reparations for ‘“ Lusitania.” 

(2) Indirect foreign relations. 

Monroe Doctrine (1823— i ¥ 

Protection of American interests in Cuba (1895- 
1901) and Mexico (1911-1923). 

Protectorates in near Latin America. 

Coéperation with foreign powers: Samoa (1889), 
China (1900), and many times later. 

American codéperation with League of Nations com- 
missions. 

(3) Appointments. 

Tenure of office acts (1867, 1869) (not authorized). 

Spoils system. 

Civil Service reform (1883-1917). 


(4) Administrative control by Congress, creation of 
bureaus, commissions, etc. 


b. Ware v. Hylton (1796). (Supremacy of the treaty-making 
power. ) 
Miller v. Black (1888). (Subordinates must obey heads.) 
Parsons v. U. 8. (1896). (Removal.) 
Missouri v. Holland (1920). (State laws must yield to 


treaties.) : 
Tempo- [3] The President shall have Power to fill up all Vacancies that 
Aeeaiah: may happen during the Recess of the Senate, by granting Com- 
ments missions which shall expire at the End of their next Session. 
ae Section. 3. He shall from time to time give to the Congress In- 


of President formation of the State of the Union, and recommend to their Con- 
sideration such Measures as he shall judge necessary and expedient ; 
he may, on extraordinary Occasions, convene both Houses, or either 
of them, and in Case of Disagreement between them, with Respect 
to the Time of Adjournment, he may adjourn them to such Time 
as he shall think proper; he shall receive Ambassadors and other 
public Ministers; he shall take Care that the Laws be faithfully 
executed, and shall Commission all the Officers of the United States. 


a. The Genet problem (1793). 


b. Marbury v. Madison (1803). (Dispute over an undeliv- 
ered commission). 


tome 


ART. II AND ART. III A 


Section. 4. The President, Vice President and all civil Officers 
of the United States, shall be removed from Office on Impeachment 
for, and Conviction of, Treason, Bribery, or other high Crimes and 
Misdemeanors. 


a. Conviction and removal of three federal judges, Pickering 
(1804), Humphries (1862), and Archbold (1912). 


ARTICLE. III. 


Section. 1. The judicial Power of the United States, shall be 
vested in one supreme Court, and in such inferior Courts as the 
Congress may from time to time ordain and establish. The Judges, 
both of the supreme and inferior Courts, shall hold their Offices dur- 
ing good Behaviour, and shall, at stated Times, receive for their 
Services, a Compensation, which shall not be diminished during 
their Continuance in Office. 


a. Judiciary acts (1789, 1891). 


Section. 2. [1] The judicial Power shall extend to all Cases, in 
Law and Equity, arising under this Constitution, the Laws of the 
United States, and Treaties made, or which shall be made, under 
their Authority ; — to all Cases affecting Ambassadors, other public 
Ministers and Consuls; — to all Cases of admiralty and maritime 
Jurisdiction ; — to Controversies to which the United States shall 
be a Party ; — to Controversies between two or more States; be- 
tween a State and Citizens of another State; — between Citizens 
of different States, — between Citizens of the same State claiming 
Lands under Grants of different States, and between a State, or 
the Citizens thereof, and foreign States, Citizens or Subjects. 


b. Chisholm v. Georgia (1793). (Court held that it had the 
right to try suits against states by citizens of another 
state: overruled by Amendment XI.) 

Marbury v. Madison (1803). (Right of court to decide 
constitutionality of a law.) 

U. S. v. Peters (1809). (State statutes do not interfere 
with judicial power.) ’ 

Prigg v. Pa. (1842). (Purpose of power to be considered 
in determining constitutionality of law.) : 

Many cases. (Courts decide law, Congress policy.) 
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[2] In all Cases affecting Ambassadors, other public Ministers 
and Consuls, and those in which a State shall be Party, the supreme 
Court shall have original Jurisdiction. In all the other Cases be- 
fore mentioned, the supreme Court shall have appellate Jurisdic- 
tion, both as to Law and Fact, with such Exceptions, and under 
such Regulations as the Congress shall make. 


b. Cherokee nation v. Georgia (1831). (No jurisdiction.) 

Luther v. Borden (1849). (A political problem not under 
court.) 

Texas v. White (1868). (Full right to try a case between 
these parties.) 

Martin v. Hunter’s Lessee (1816). (Review of state de- 
cisions which had been adverse to national government. 

Cohens v. Virginia (1821). (Appeal from state court on 
decisions favorable to state.) 

Springer v. U. S. (1880). (No constitutional appeal from 
administrative decision, unless provided in law of Con- 


gress. ) 
Loan Association v. Topeka (1875). (Decisions of state 


eee on congressional statutes not final if unfavor- 
able.) 


[3] The Trial of all Crimes, except in Cases of Impeachment, 
shall be by Jury; and such Trial shall be held in the State where 
the said Crimes shall have been committed ; but when not committed 
within any State, the Trial shall be at such Place or Places as the 
Congress may by Law have directed. 

b. Ex parte Milligan (1866). (No military trial in time of 
peace. ) 


agg v. Dow (1900). (States make their own jury 
aws. 


Section. 3. [1] Treason against the United States, shall consist 
only in levying War against them, or in adhering to their Enemies, 
giving them Aid and Comfort. No Person shall be convicted of 
Treason unless on the Testimony of two Witnesses to the same overt 
Act, or on Confession in open Court. 


a. Burr conspiracy (1805-06). 
b. U.S. v. Burr (Trial of Aaron Burr, 1807). 


[2] The Congress shall have Power to declare the Punishment 
of Treason, but no Attainder of Treason shall work Corruption of 
Blood, or Forfeiture except during the Life of the Person attainted. 
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ARTICLE. IV. 


Section. 1. Full Faith and Credit shall be given in each State 
to the public Acts, Records, and judicial Proceedings of every other 
State. And the Congress may by general Laws prescribe the Man- 
ner in which such Acts, Records and Proceedings shall be proved, 
and the Effect thereof. 


b. Atherton v. Atherton (1901). (States must recognize 
validity of divorces in other states.) 
Haddock v. Haddock (1906). (One party is not divorced 
if other gets decree in another state without becoming 
“ bona fide ” resident and sending proper notices.) 


Section. 2. [1] The Citizens of each State shall be entitled to all 
Privileges and Immunities of Citizens in the several States. 


b. Corfield v. Coryell (1825). 
immunities.” 
Dred Scott v. Sandford (1857). 
a state.) 
Paul v. Va. (1868). (No discrimination between new and 
old residents of state.) 


(List of “ privileges and 


(Negro not a citizen of 


[2] A Person charged in any State with Treason, Felony, or other 
Crime, who shall flee from Justice, and be found in another State, 
shall on Demand of the executive Authority of the State from which 
he fled, be delivered up, to be removed to the State having J urisdic- 
tion of the Crime. 


b. Ky. v. Dennison (1860). 


[3] [No Person held to Service or Labour in one State, under the Laws 
thereof, escaping into another, shall, in Consequence of any Law or 
Regulation therein, be discharged from such service or Labour, but shall 
be delivered wp on Claim of the Party to whom such Service or Labour 
may be due]. 

a. Fugitive slave acts (1793, 1850). y 
b. Prigg v. Pa. (1842). (U. S. can not coerce state officials 
in enforcing concurrent legislation.) 


Ableman v. Booth (1858). (State courts must not inter- 
fere with national courts.) 


(Extradition — interstate.) 


Section. 3. [1] New States may be admitted by the Congress 
into this Union; but no new State shall be formed or erected within 
the Jurisdiction of any other State; nor any State be formed by 
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the Junction of two or more States, or Parts of States, without the 
Consent of the Legislatures of the States concerned as well as of 
the Congress. 


a. Admission of states (Vermont, 1790 — Arizona, 1912). 
Missouri Compromise (1820-21). 
Struggle for Kansas. 
Admission of West Virginia (in war time). 


[2] The Congress shall have Power to dispose of and make all 
needful Rules and Regulations respecting the Territory or other 
Property belonging to the United States ; and nothing in this Con- 
stitution shall be so construed as to Prejudice any Claims of the 
United States, or of any particular State. 


a. Northwest Ordinance (1789). (Reéstablished under Con- 

stitution.) 

Missouri Compromise (1820-21). (Territorial provision. ) 

Compromise of 1850. (Territorial provision.) 

Kansas-Nebraska act (1854). 

Colonial government acts (1900— Ve 

Survey and sale of lands on public domain (1785- pe 

Homestead act (1862). (Later land laws.) 

Government grants of land to railroads. 

Reclamation act (1902). 

Conservation policy, esp. acts of June 1910 and Federal 
Water Power act (1920). 


b. American Insurance Co. v. Canter (1829). (Full right to 
govern any territory acquired.) 
Insular cases (1901, 1904). (Absolute control by Con- 
gress of territory not in the “ United States.”’) 


Section. 4. The United States shall guarantee to every State in 
this Union a Republican Form of Government, and shall protect 
each of them against Invasion; and on Application of the Legis- 
lature, or of the Executive (when the Legislature cannot be con- 
vened) against domestic Violence. 


a. Reconstruction of southern states (1867-77). 


b. Luther v, Borden (1849). (No interference by national 
authorities in controversies over state governments.) 
Texas v. White (1868). (Right to guarantee republican 
form of government basis of reconstruction.) 
Pacific Telephone Co. v. Oregon (1912). (Referendum 
approved by the courts as republican.) 
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ARTICLE.  V. 


The Congress, whenever two thirds of both Houses shall deem it 
necessary, shall propose Amendments to this Constitution, or, on 
the Application of the Legislatures of two thirds of the several 
States, shall call a Convention for proposing Amendments, which, 
in either Case, shall be valid to all Intents and Purposes as Part of 
this Constitution, when ratified by the Legislatures of three fourths 
of the several States, or by Conventions in three fourths thereof, 
as the one or the other Mode of Ratification may be proposed by 
the Congress; Provided [that no Amendment which may be made 
prior to the Year One thousand eight hundred and eight shall in any 
Manner affect the first and fourth Clauses in the Ninth Section of the 
first Article; and] that no State, without its Consent, shall be de- 
prived of it’s equal Suffrage in the Senate. 


b. Hollingsworth v. Va. (1798). (President’s signature not 
necessary for amendments.) 
Dillon v. Gloss (1921). (‘‘ The ratification must be within 
some reasonable time after the proposal.’’) 


ARTICLE. VI. 


[1] All Debts contracted and Engagements entered into, before 
the Adoption of this Constitution, shall be as valid against the 
United States under this Constitution, as under the Confederation. 


a. Hamilton’s plan of refunding the debt (1790). 


[2] This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, shall 
be the supreme Law of the Land; and the Judges in every State 
shall be bound thereby, any Thing in the Constitution or Laws of 
any State to the Contrary notwithstanding. 


b. Ware v. Hylton (1796). (Treaties and federal statutes 
supreme over state constitutions and laws.) | 
Calder v. Bull (1798). (Limitations on legislative power.) 
McCulloch v. Maryland (1819). (Constitution supreme 
over congressional statutes and state laws.) _ 
Ableman v. Booth (1858). (Supremacy of national laws.) 
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[3] The Senators and Representatives before mentioned, and the 
Members of the several State Legislatures, and all executive and 
judicial Officers, both of the United States and of the several States, 
shall be bound by Oath or Affirmation, to support this Constitution ; 
but no religious Test shall ever be required as a Qualification to 
any Office or public Trust under the United States. 


Reconstruction acts affecting oath of state and national 
officials. 


ARTICLE. VII. 


The Ratification of the Conventions of nine States, shall be suffi- 
cient for the Establishment of this Constitution between the States 
so ratifying the Same. 


a. Ratification of three states (1787), eight states (1788), 
N. CG. (1789), and R. I. (1790). 

Attempted secession of southern states (1860-61). (At- 
tempted repeal of ratification.) 


Done in Convention by the Unanimous Consent of the States pres- 
ent the Seventeenth Day of September in the Year of our Lord 
one thousand seven hundred and Eighty seven and of the Inde- 
pendence of the United States of America the Twelfth. In Wrr- 
NEss whereof We have hereunto subscribed our Names, 


G° Washington — Presidt. 
and deputy from Virginia 


Attest William Jackson Secretary 


| Geo: Read 
Gunning Bedford jun 
Delaware John Dickinson 
Richard Bassett 
Jaco: Broom 
James McHenry 
Maryland Dan of St. Thos. Jenifer 
Danl Carroll 
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John Blair 
James Madison Jr 
Wm Blount 


Virginia 


North Carolina 
Hu Williamson 


Richd. Dobbs Spaight 
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Charles Cotesworth Pinckney 


South Carolina Charles Pinckney 


Pierce Butler. 
William Few 
Abr Baldwin 
John Langdon 
Nicholas Gilman 


M eee Nathaniel Gorham 
Se an) ates King 


Georgia 


New Hampshire 


7 
| J. Rutledge 
| 
| 
{ 


{ Wm Saml Johnson 


Connecticut ieee Slug 
New York ... Alexander Hamilton 
Wil: Livingston 
David Brearley 
N 
ey Wm Paterson 


gait Dayton 
B Franklin 
Thomas Mifflin 


| Robt Morris 
Pennsylvania Geo. Clymer 
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ARTICLES IN ADDITION TO, AND AMENDMENT OF, 
THE CONSTITUTION OF THE UNITED STATES OF 
AMERICA, PROPOSED BY CONGRESS, AND RATIFIED 
BY THE LEGISLATURES OF THE SEVERAL STATES | 
PURSUANT TO THE FIFTH ARTICLE OF THE ORIGI- 
NAL CONSTITUTION. | 


[ARTICLE I. 


Congress shall make no law respecting an establishment of re- 
ligion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people peace- 
ably to assemble, and to petition the Government for a redress of 
grievances. 


a, Sedition act (1798). 
Espionage Act (1917). 
Gag rule of House of Representatives (1840). 
Law dissolving Mormon church in Utah territory (1887). 


b. Reynolds v. U. S. (1878). (Religious freedom does not 
permit immoral acts.) 
Insular cases (1904). (No freedom of speech or press in 
our territory outside of the “ United States ” until 
Congress permits.) 


[ARTICLE IT}] 


A well regulated Militia, being necessary to the security of a free 
State, the right of the people to keep and bear Arms, shall not be 
infringed. 


b. Insular cases (1904). (Constitution does not follow the 
flag.) 
[ARTICLE III 4 


No Soldier shall, in time of peace be quartered in any house, 
without the consent of the Owner, nor in time of war, but in a man- 
ner to be prescribed by law. 


‘First ten amendments proposed by Congress, Sept. 25, 1789. 
Proclaimed to be in force Dec. 15, 1791. 
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[ARTICLE IV?] 


The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no Warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, and particularly describ- 
ing the place to be searched, and the persons or things to be seized. 


b. Boyd v. U. S. (1886). (No unwarranted seizures under 
any circumstances.) 
Weeks v. U. S. (1914). (Government cannot use against 
accused papers unlawfully seized.) 


[ARTICLE V‘] 


No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger ; 
nor shall any person be subject for the same offence to be twice put 
in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private property 
be taken for public use, without just compensation. 


a. Food Control act (1917). 


b. Twining v. N. J. (1908). (Due process in general.) 

Murray's Lessee v. Hoboken Land Co. (1855). (Due 
process explained.) 

Adair v. U. 8. (1908). (No direct interference by Con- 
gress between railways and men.) 

Munn ». Ill. (1876). (Life includes limb.) 

U.S. v. Cohen Grocery Co. (1921). (Food Control act de- 
clared unconstitutional.) 


[ARTICLE VI"] 


In all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed, which dis- 
trict shall have been previously ascertained by law, and to be in- 


1 First ten amendments proposed by Congress, Sept. 25, 1789. 
Proclaimed to be in force Dec. 15, 1791. 
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formed of the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory process for 
obtaining Witnesses in his favor, and to have the Assistance of 
Counsel for his defence. 


b. Insular Cases (1904). (Right of trial by jury denied in 
insular possessions in absence of special congressional 
legislation. ) 


[ARTICLE VII 4] 


In Suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved, 
and no fact tried by a jury, shall be otherwise reéxamined in any 
Court of the United States, than according to the rules of the com- 
mon law. 


[ARTICLE VIII*] 


Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 


b. Spies v. Ill. (1887). (Attempt to make Bill of Rights 
apply to states denied.) 
Maxwell v. Dow (1900). (The first eight amendments 
are not “privileges or immunities of citizens of the 
United States.’’) 


[ARTICLE IX }] 


The enumeration in the Constitution, of certain rights, shall not 
be construed to deny or disparage others retained by the people. 


[ARTICLE X}] 


The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people. 


a. State laws and personal rights in state sphere of activity 
too numerous for consideration. 


b. Child labor cases (1918, 1922). (Congressional laws un- 
constitutional because they invade sphere of state.) 
(See particularly state police power in relation to inter- 
state commerce, Art. I, § 8, cl. 3, 6, (3), and to labor 
legislation, Amendment XIV, § 1, b, (4).) 


1 First ten amendments proposed by Congress, Sept. 25, 1789. 
Proclaimed to be in force Dec. 15, 1791. 
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ARTICLE XI? 


The Judicial power of the United States shall not be construed 
to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens of another State, or by 
Citizens or Subjects of any Foreign State. 

b. Chisholm v. Ga. (1793). (Cause of amendment.) 


Smith v. Reeves (1900). (States cannot be sued without 
their own consent.) 


ARTICLE XII 


The Electors shall meet in their respective states, and vote by 
ballot for President and Vice-President, one of whom, at least, shall 
not be an inhabitant of the same state with themselves; they shall 
name in their ballots the person voted for as President, and in dis- 
tinct ballots the person voted for as Vice-President, and they shall 
make distinct lists of all persons voted for as President, and 
of all persons voted for as Vice-President, and of the number of 
votes for each, which lists they shall sign and certify, and trans- 
mit sealed to the seat of the government of the United States, 
directed to the President of the Senate; — The President of the 
Senate shall, in presence of the Senate and House of Representatives, 
open all the certificates and the votes shall then be counted ; — The 
person having the greatest number of votes for President shall be 
the President, if such number be a majority of the whole number of 
Electors appointed ; and if no person have such majority, then from 
the persons having the highest numbers not exceeding three on the 
list of those voted for as President, the House of Representatives 
shall choose immediately, by ballot, the President. But in choosing 
the President, the votes shall be taken by states, the representation 
from each state having one vote; a quorum for this purpose shall 
consist of a member or members from two thirds of the states, and 
a majority of all the states shall be necessary to a choice. And if 
the House of Representatives shall not choose a President whenever 
the right of choice shall devolve upon them, before the fourth day 
of March next following, then the Vice-President shall act as Presi- 
dent, as in the case of the death or other constitutional disability 


1 Proposed Sept. 5, 1794. Declared in force, Jan. 8, 1798. 
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of the President. — The person having the greatest number of votes 
as Vice-President shall be the Vice-President if such number be a 
majority of the whole number of Electors appointed, and if no per- 
son have a majority, then from the two highest numbers on the list, 
the Senate shall choose the Vice-President; a quorum for the pur- 
pose shall consist of two thirds of the whole number of Senators, 
and a majority of the whole number shall be necessary to a choice. 
But no person constitutionally ineligible to the office of President 
shall be eligible to that of Vice-President of the United States. 
a. Presidential elections (1805). 
Election of President Adams by House (1825). 
Election of Vice President Johnson by Senate (1837). 


Electoral commission (1877). 
Electoral Count act (1887). 


ARTICLE XIII! 


Section 1. Neither slavery nor involuntary servitude, except as 
a punishment for crime whereof the party shall have been duly con- 
victed, shall exist within the United States, or any place subject 
to their jurisdiction. 
b. U. S. v. Reynolds (1916). (No peonage.) 
Section 2. Congress shall have power to enforce this article by 
appropriate legislation. 


ARTICLE XIV? 


Section 1. All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall make 
or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of 
the laws. 

b. (1) Citizenship. 
Dred Scott v. Sandford (1857). (Negroes not citi- 
zens; cause of Amendment XIV.) 


Wong Kim Ark (1898). (American born children 
of alien parents are citizens.) 


1 Proposed Feb. 1, 1865. Declared in force Dec. 18, 1865. 
2 Proposed June 16, 1866. Declared in force July 28, 1868. 
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(2) Rights of citizenship. 

Slaughter House cases (1873). (Rights of dual citi- 
zenship — no nationalization of civil rights by 
Amendment XIV.) 

Civil Rights cases (1883). (Amendment did not 
change state control of civil rights.) 

Ex parte Virginia (1879). (Rights under amend- 
ment all civil not political.) 

Paul v. Va. (1868). (Corporations are not entitled 
to rights of citizens; but, in Santa Clara Co. »v. 
So. Pac. Ry. Co. (1886), corporations are persons 
entitled to ‘‘ equal protection of the laws.’’) 


(3) Fighis to due process and equal protection in states. 

Yick Wo. v. Hopkins (1886). (No race discrimina- 
tion: ‘‘ The equal protection of the laws is a 
pledge of the protection of equal laws.’’) 

Hayes v. Mo. (1887). (Legislation for limited ob- 
jects and within limited territory constitutional, 
if fair dealing to all.) 

Smyth v. Ames (1898). (Conditions under which 
maximum rates deprive person of property with- 
out due process.) 

Hibben v. Smith (1903). (Fourteenth Amendment 
applies to states much as Fifth to United States.) 

Coppage v. Kansas (1915). (Employee cannot be 
forced out of a union by state law as a condition 
of employment.) 

California Land Law cases (1923) (Aliens who are 
ineligible to citizenship cannot hold or lease land 
directly or indirectly, contrary to state laws.) 


(4) State police power, labor protective laws, and old civil 

rights. ‘ 

Holden v. Hardy (1896). ete law giving maxi- 
mum hours for miners legal.) 

Lockner v. N. Y. (Bakers case) (1905). (Ten hour 
state law for bakers illegal.) 

Muller v. Oregon (1908). (State maximum hour 
law for women constitutional.) 

Bunting v. Oregon (1917). (Ten hour state law for 
men constitutional.) 

Section 2. Representatives shall be apportioned among the 
several States according to their respective numbers, counting the 
whole number of persons in each State, excluding Indians not taxed. 
But when the right to vote at any election for the choice of electors 
for President and Vice President of the United States, Representa- 
tives in Congress, the Executive and Judicial officers of a State, or 
the members of the Legislature thereof, is denied to any of the male 
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zens of the United States, or in any way abridged, except for partici- 
pation in rebellion, or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such male 
citizens shall bear to the whole number of male citizens twenty- 
one years of age in such State. 

Section 3. No person shall be a Senator or Representative in 
Congress, or elector of President and Vice President, or hold any 
office, civil or military, under the United States, or under any State, 
who, having previously taken an oath, as a member of Congress, 
or as an officer of the United States, or as a member of any State 
legislature, or as an executive or judicial officer of any State, to sup- 
port the Constitution of the United States, shall have engaged in 
insurrection or rebellion against the same, or given aid or comfort 
to the enemies thereof. But Congress may by two-thirds vote of 
each House, remove such disability. ; 

Section 4. The validity of the public debt of the United States, 
authorized by law, including debts incurred for payment of pensions 
and bounties for. services in suppressing insurrection or rebellion, 
shall not be questioned. But neither the United States nor any 
State shall assume or pay any debt or obligation incurred in aid of 
insurrection or rebellion against the United States, [or any claim for 
the loss or emancipation of any slave ;] but all such debts, obligations 
and claims shall be held illegal and void. 

Section 5. 'The Congress shall have power to enforce, by appro- 
priate legislation, the provisions of this article. 


ARTICLE XV! 


Section 1. The right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any State on 
account of race, color, or previous condition of servitude. 

b. U. S. v. Cruikshank (1875). 
national guarantees. ) 


Guinn v. U. S. (1915). 
tutional.) 


(State suffrage laws under 


(Grandfather clause unconsti- 


Section 2. The Congress shall have power to enforce this article 
by appropriate legislation. 


1 Proposed February 27, 1869. Declared in force March 30, 1870. _ 


AMENDMENTS XIV — XVIII BzZ5 


ARTICLE XVI! 


The Congress shall have power to lay and collect taxes on in- 
comes, from whatever source derived, without apportionment among 
the several States, and without regard to any census or enumeration. 


a. Income tax laws (1913-— D3 


b. Pollockv. Farmers Loan. (Income tax of 1894 unconstitu- 
tional: need of amendment.) 
Brushaber v. Union Pacific Ry. Co. (1916). (Progressive 
taxation constitutional.) 


ARTICLE XVII ? 


The Senate of the United States shall be composed of two Senators 
from each State, elected by the people thereof, for six years; and 
each Senator shall have one vote. The electors in each State shall 
have the qualifications requisite for electors of the most numerous 
branch of the State legislatures. 

When vacancies happen in the representation of any State in the 
Senate, the executive authority of such State shall issue writs of elec- 
tion to fill such vacancies: Provipep, That the legislature of any 
State may empower the executive thereof to make temporary ap- 
pointments until the people fill the vacancies by election as the legis- 
lature may direct. ; 

[This amendment shall not he so construed as to affect the election or 
term of any Senator chosen before it becomes valid as part of the Con- 
stitution.] 


ARTICLE XVIII * 


Section 1. [After one year from the ratification of this article} the 
manufacture, sale, or transportation of intoxicating liquors within, 
the importation thereof into, or the exportation thereof from the 
United States and all territory subject to the jurisdiction thereof for 
beverage purposes is hereby prohibited. 


a. Volstead act (1919). : 
b. Prohibition cases (1920). (Restriction of personal liberty 
valid.) 
1 Proposed July 12, 1909. Declared in force February 25, 1913. 
2 Proposed June 12, 1912. Declared in force May 31, 1913. 
3 Proposed Dee. 18, 1917. Declared in force January 29, 1919. 
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Enforce- Section 2. The Congress and the several States shall have con- 
selva Pro- current power to enforce this article by appropriate legislation. 


Eibilbalion [Section 3. This article shall be inoperative unless it shall have 

ep for been ratified as an amendment to the Constitution by the legislatures of 

ratification the several States, as provided in the Constitution, within seven years 
from the date of the submission hereof to the States by the Congress.] 


ARTICLE XIX! 


Woman The right of citizens of the United States to vote shall not be de- 
Suffrage : ; 3 

nied or abridged by the United States or any State on account of sex. 
Enforce- Congress shall have power to enforce this article by appropriate 
pent legislation. 


1 Proposed June 7, 1919. Declared in force August 26, 1920. 
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46n, 112 
Administration, 106, 107, 108, 
109, 110 
Administrative organization, 86n, 
188 


Agriculture, department of, 182 
Allegiance, a citizen’s, 139 
Amendment : 
convention problems regard- 
ing, 23 
nation and states in, 136-137 
process of, 141-142 
Supreme Court and, 142n 
See also Bill of Rights, Rights, 
and amendments by num- 
ber 
Amendments, constitutional. See 
Constitution and amend- 
ments by number 
American Association, 9 
American nation. See Nation, 
Federal system, Congress, 
President, etc. 
Amnesty, 108 
Annapolis Conference, 17 
Anti-trust laws, 78-79 
Appellate jurisdiction. See Judi- 


ciary 

Appointment, 54, 56, 109-110, 
188 

Arms Conference, Washington, 


89 
Arms, right to bear, 163, 164 
Army, American, 87-88 


Articles of Confederation : 
general, 12-13 
purposes of, 36 
state sovereignty under, 37 
See also Confederation 
Assemblies, colonial, 3, 5-6 
Assembly, freedom of, 161-162 


Batu, 166 

Bakers case, 176 

Bank notes, state, 71, 827 

Bank of the United States, 82, 
94, 181 

Bankruptcy law, 80 

Bill of attainder, 128, 129, 130 

Bill of Rights, national, 126, 
142-143, 161-167, 190 

Bills of rights, state, 8, 165, 166, 
169 


Bonds, government, 67, 69, 70 

Borrowing power, 66, 69, 70 

Boycotts, legality of secondary, 
175 

Bryce, James, 108 

Buildings, national, 91 

Burr, Aaron, 168 


CABINET: 
comparison of, with British, 185 
political parties and, 185 
relation of,to president, 106-107 
California, 154, 166n 
Capital, labor and, 
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Capital, national, 90-91 
Census, 47 
Charter, self-governing colonial, 
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Child labor laws, congressional, 


71, 79, 176 
Chisholm v. Georgia, 144 


Circuit Courts of Appeals, 116, 


119 
Citizens. See Citizenship 
Citizenship : 
acquisition of, 159 
definition of, 161 
dual character of, 158 
interstate, 13, 132-133, 157 


protection of, 149-150, 169- 


177 
rights of political, 160-161 
rights of state, 149, 158 
rights of United States, 158 


See also Fourteenth Amend- 


ment 
Civil rights. See Rights, civil 
Civil Rights cases, 127n 
Civil Service Commission, 110 
Civil War: 
army in, 88 


belligerency of Confederacy, 87 


constitutional causes of, 148 


constitutional results of, 147-— 


153, 191-192 


extra constitutional powers 


during, 108 
finances of, 69, 82, 84 
Union and, 148 
Clayton Act, 79 
Coinage system, 80-81 
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Colonies, constitutional govern- 
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Combination, legality of, 175 
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Comity, interstate, 132-133 
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174n, 179, 200-202 


Commerce powers of Congress, 


72-79 
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21-22 


Committees, congressional, 62 
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Convention, 19-21 
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organization of : 
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meetings of, 45-46 
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Senators and Congress- 
men 

procedure in, 60-62 

regulations for houses of, 
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See also Senate and House 
of Representatives 
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commercial, 72-86, 127 

constitutional amendment, 
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development of powers of, 
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Congress — Continued Constitution — Continued 
relations of : national judiciary under, 115- 
general, 187-189 123. See also Supreme 
to courts, 115-116, 120-122 Court 
See also Supreme Court organization of Congress under, 
to executive departments, Ch. IV. See also Senate 
110 and House of Representa- 
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114 original features of, 32 
to states, 135-136 powers of Congress under, 
Congress of Confederation, 13 Ch. V. See also Congress, 
First Continental, 10 powers of 
Congress, Second Continental,| purposes of, Ch. III 
7, 10-12 presidency under, 99-115 
Stamp Act, 9 See also President 
Congressmen : rights under, 144-145, 147-153, 
disabilities of, 59-60 158-178. See also Rights 
election of, 47, 48 sources of, 31-32 
privileges of, 59 union under, 33-35, 39. See 
qualifications of, 47-48 also Federal system, Con- 
term of, 47, 48 gress, powers of, and 
See also House of Representa- Presidency, unwritten con- 
tives stitution under, 179-187. 
Connecticut Compromise, 19-20 See also Unwritten con- 
Connecticut, constitutional de- stitution 
velopment of, 3-5 Constitution, written, beginnings 
Constitution : of: 


adaptation of, to new needs, colonial development of, 4-5 
32-35, 120-123, 136-139,; general, 1 


190-191 Constitutional Convention. See 
amendments of, Chs. VIII and Convention, Constitu- 
Ix tional 
background of, Ch. I Constitutionality of laws, 120 
expansion of, 179-193. See | Constitutions: 
also Implied powers, Un-| early charter colonial, 3-5 
written constitution, and| state revolutionary, 7-8 
Federal system state, 142 


federalism under, Ch. VII | Consumers, protection of, 174 
See also Federal system Contested elections, 57 

general character of, 27-28, | Continental currency, 67, 82 
33 Contracts: obligations of, 171n 

interpretation of. See Im-| rights of, 171, 176 
plied powers, Unwritten | Convention, Constitutional : 
constitution, and Supreme| compromises and problems of, 
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making of, Ch. II delegates of, 17-18 
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Convention — Continued 
first draft of constitution in, 
21-22 
meetings of, 17-18 
plans in, 19 
problems regarding Congress 
in, 19-21, 51, 59-60, 67, 
84 
problems regarding presidency 
in, 22-23, 59-60, 99, 101, 
109 
. and the Supreme Court, 119 
Copyright laws, 85-86 
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“interstate,” 77-79 
rights of, 165n, 171n 
Courts: 
coéperation of state and na- 
tional, 137 
national. See Judiciary and 
Supreme Court 


Dess, in re, 95 

Debt, public, 66, 68, 70 

Decisions, judicial, 119-120 
See also Supreme Court 

Declaration of Independence, 
10-12 

Declarations of rights, 9, 10-12 

Defense and American union, 


41-42 
Democracy : 

and amendment of Constitu- 
tion, 142 

constitutional development 
of, 160-161 

in election of congressmen, 
48-49 


federal system and, 191-192 

in general, 134, 191-192 

group, 173-177, 190-191 

and new senatorial election 
methods, 52-53, 151-152 

Supreme Court and, 150-151 

unwritten constitution and, 
180, 191-192 


Democracy — Continued 
woman suffrage and, 154-155 
See also Fifteenth Amendment, 
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and Suffrage 
Departments: 
executive, 106-107 
separation of governmental, 
28-29, 187-188 
Direct taxes, 66, 67, 68, 69 
Disabilities of Congressmen, 58, 
59-60 
District courts, 116 
District of Columbia, 68, 90-91, 
176 
Division of powers, 28-29, 187- 
188 
Dollar, the, 81 
Dominion of New England, 5 
Dred Scott case, 159” 
Due process of law, 171-172, 
173-177 
Duties, custom, 66, 67, 68, 69, 74 
Duty, civic, corresponding to 
each right. See Rights 


EIGHTEENTH AMENDMENT, 137, 
152-154 
Eighth Amendment, 166, 167 
Elastic clause, the, 93-95, 
181-182, 205. See also 
Implied powers 
Elections: 
Congressional, 48 
presidential by college, 100- 
104 
presidential by House, 51, 
101, 102 
senatorial, 52-53 
vice-presidential, 54, 101, 102 
Electors, presidential : 
and the states, 100-103, 134 
and unwritten constitution, 
183 
Eleventh Amendment, 118, 144 
Eligibility, 47, 52, 103-104 
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Embargo, 75, 94, 181 

Eminent domain, right of, 173 

“Equal protection of the laws,” 
149, 177 

Equity, 117 

Espionage act, 163 

Excise taxes, 66, 68, 69-71 

Exclusive powers, national, 126 

Executive, chief. See President 

Executive department, 99-115 
See President 

Exports, prohibition of tax on, 
128, 129 

Ex post facto laws, 128, 129, 
130 

Extradition, interstate, 132 
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zenship 

civil rights under, 156-158, 
169-177, 191 


See also Rights . 
Constitution and, 27-28, 71, 
79, 94-95, 122, 127, 135- 
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gress, President, Supreme 
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relation of nation and states 
in, 132-139 

states under, 128-129. See 
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Supreme Court and, 34, 122, 

127, 136, 186 
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Federal system — Continued 
unwritten constitution and, 
135-139, 181, 186, 189- 
190 
Federal Trade Commission, 79 
Federalist, the, 25 
Fifteenth Amendment, 103, 150— 
151, 160-161 
Fifth Amendment, 137, 169-177 
Fines, 166, 167 
First Amendment, 143, 161-163 
First Continental Congress, 10 
Foreign commerce, 74-75 
Foreign relations : 
President and, 109 
Senate and, 55-56 


Fourteenth Amendment, 122- 
123, 137, 148-150, 169- 
177, 222-224 


Fourth Amendment, 163-165 

Franklin, Benjamin, 18, 85 

Freedom of speech and the press, 
6, 161-163 

Fugitive slave law, 132, 133 


GAG RESOLUTIONS, 162 
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Gerrymandering, 47 

Gibbons v. Ogden, 75 

Gold standard, 81 

Governors and assemblies, 5-6 
Grandfather clauses, 150 

Grant, Ulysses 8., 100 
Greenbacks, 69, 84 

Group democracy, 173-177, 190- 
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HABEAS CorPUS, writ of, 128, 167 
Hamilton, Alexander, 18, 25, 
26, 68 


Henry, Patrick, 25 
House of Representatives : 
composition of, 30-31, 46-47 
election of President in, 51, 102 
members of. See Congress- 
men 
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House of Representatives — Con- 
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officers of, 49-51 
special powers of, 51-52 
and the states, 46-47, 133-134 


IMMIGRATION, 79-80 

Impeachment and trials, 51, 54, 
55 

Implied powers, 28, 30, 33, 71, 
76-79, 82-84, 85, 88, 93- 


95, 122-123, 181-182 
See also Unwritten Con- 
stitution 

Income taxes, 66, 69, 70, 151, 
152 


Indictments, 166 
Industry, 77-79. See also Prop- 
erty 
Insular cases, 92, 218 
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See Elastic clause 
special elastic clauses, judiciary, 
33-34 
special elastic clauses, rights, 
170-177 
Interstate comity, 132-133 
Interstate commerce : 
business control through, 77— 
79, 127 
definition of, 78, 179 
general control of, 75-77 
Supreme Court on, 174n 
Interstate Commerce Commis- 
sion, 76 
Invisible government, 181 


Jackson, ANDREW, 105 
Jay, John, 25 
Jefferson, Thomas, 51, 68, 100, 143 
Johnson, Andrew, 108 
impeachment trial of, 55 
Judges, national, 31, 116 
Judiciary : 
importance of, 120-123 
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Judiciary — Continued 
jurisdiction of, 116-120 
organization of, 115-116 
See also Supreme Court 
Judiciary Acts, 115-116 
Jurisdiction of national courts, 
116-120 

Jury trial, 165-167 

Justice under Constitution, 39- 
40. See also Chs. VIII 
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capital and, 174 

legal solution of, 79, 174-179 
Law, nature of, 117 

See also Constitution and Su- 

preme law 

Laws, process of enacting, 60-62 
Legal tender cases, 84, 94-95, 182 
Legislative department, Chs. IV, 
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civil. See Rights, civil 
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political. See Fifteenth and 
Nineteenth Amendments 
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Life and limb, jeopardy of, 167 
“Life, liberty, or property,” 
149, 169-177 
Lincoln, Abraham, 105, 108 
Lottery case, 79 
Louisiana purchase, 92 
Luther v. Borden, 135n 
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state, 76, 79, 173-176, 201, 223 
Political liberty, 160-161 
Political parties : 
and administration, 185 
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ment, 189 
unwritten constitution and, 
180-181 
Pollock v. Farmers’ Loan, 152n 
Post offices, 85 
Preamble, 22, Ch. III, 138 
Presidency : 
discussion of, in Convention, 
22 
succession to, 103, 104 
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President : 
administrative powers of, 56, 
106-107, 108, 109, 110 
compensation of, 104-105 
convention problem of, 22- 
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election of, by college, 100- 
103, 136, 183 

election of, by House, 51-52, 
i01, 102 

executive powers of, 31, 106— 
107 


judicial powers of, 107, 108 
legislative powers of, 60-61, 


110-112, 114 

military powers of, 87, 107— 
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position of, 99-100, 183- 
185 

powers of, in foreign affairs, 
108, 109 


qualifications of; 103-104 
relation of, to the cabinet, 


106-107, 185 
relations of, with Congress, 
60-62 


removal of, 103 
term of, 110, 185 
treaty-making by, 55-56, 108, 
109 
veto of, 112-114 
President pro tem. of Senate, 
54-55 
Press, free, 102-103 


Private property. See Prop- 
erty 

Privileges of Congressmen, 58, 
59 

Privileges and immunities. See 
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Producers, protection of, 174- 
175 
Progressive tax rates, 173 
Prohibition, 152-154 
Prohibitions on 
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government, 
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life, liberty, and, 149, 169 
protection of, 173-175 
public use of private, 172-173 
Public domain, 90, 91, 181 
punishment, unusual, forbid- 
den, 166, 167 


QUARTERING OF TROOPS, 
164 
Quorum, congressional, 57-58 


163, 


RaILRoOADS, national control of, 
76-77 
Ratification : 
of amendments, 141-142. See 
also Amendment 
of Constitution, 23-26 
Reapportionment, 46-47 
Records, congressional, 58 
Reed, ‘‘Czar,”’ 58 
Referendum, 8, 135 
Religious liberty, 161 
Religious toleration, 6 
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compromise on, 20 
in House, 47-48 
in Senate, 52-53 
Repressive acts, 10n 
“Republican form of govern- 
ment,” 135-136, 183 
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51 
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Rhode Island, 26, 161 
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127, 156-157 
Bill of Rights and, 142-143, 
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—_- -_--™:~~-~-~S 


INDEX 


Rights — Continued 
of Englishmen, 2, 6, 7 
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and social progress, 190-191 
speech and press, 161-163 
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appointments and, 56, 109- 
110 
composition of, 30, 31, 52-53 
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officers of, 54-55 
proposed, 22 
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special powers of, 54-56 
and the states, 30, 31, 134 
See also Congress 
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Sixth Amendment, 165-167 
Sixteenth Amendment, 66, 69, 
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125-127. See also Fed- 
eral system 
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admission of new, 92, 134 
alleged sovereignty of, 13, 14, 
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Transportation act of 1920, 76 
Treason, 167-168 
Treaties : 
making of, 54-55, 
188 
ratification of, 54, 55-56 
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